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CONGRESSIONAL-EXECUTIVE COMMISSION ON CHINA
2005 ANNUAL REPORT

I. Executive Summary and List of Recommendations

The Commission finds no improvement overall in human rights
conditions in China over the past year, and increased government
restrictions on Chinese citizens who worship in state-controlled
venues or write for state-controlled publications. Citizens who chal-
lenge state controls on religion, speech, or assembly continue to
face severe government repression. The Commission notes that the
Chinese government continued to pursue certain judicial and crimi-
nal justice reforms that could result in improved protection of the
rights of China’s citizens. Yet these positive steps were clouded by
new detentions and government policies designed to protect the
Communist Party’s rule and tighten control over society. These de-
tentions and policies violated not only China’s Constitution and
laws, but also internationally recognized human rights standards.

The Chinese government engaged the international human rights
community over the past year, hosting visits by the UN Working
Group on Arbitrary Detention, the UN High Commissioner for
Human Rights, and the U.S. Commission on International Reli-
gious Freedom, permitting the International Committee of the Red
Cross to open a regional office in Beijing, and committing to a visit
by the UN Special Rapporteur on Torture in November 2005. Dur-
ing her recent visit to China, the UN High Commissioner for
Human Rights Louise Arbour said, “China has declared its commit-
ment to human rights and has raised expectations for the country
to match its growing prosperity with a firm commitment to advanc-
ing human rights.” Arbour also expressed concern over China’s
commitment to human rights and raised several political prisoners
of concern with government officials.

China has an authoritarian political system controlled by the
Communist Party. Party organizations formulate all major state
policies before the government implements them. The Party domi-
nates Chinese legislative bodies such as the National People’s Con-
gress and fills important government positions at all levels by an
internal selection process. Chinese authorities have introduced lim-
ited elements of political participation at the lowest levels of gov-
ernment to enhance their ability to govern. These elements include
direct elections for village and residents committees, local people’s
congress elections, and some popular input into the selection of
low-level government and Party officials. The Party controls these
selection and electoral processes by screening, and often selecting,
the candidates. Chinese citizens are attempting to use the limited
political space created by official reforms to protect their rights and
interests, but Party officials and local governments often suppress
these efforts, leading to social unrest.

o))
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After several wrongful conviction scandals this year, the central
government permitted a broad public critique of the criminal judi-
cial system. This discourse confirmed the extent to which coerced
confessions, police incompetence, pervasive presumptions of guilt,
extrajudicial influences on the courts, restrictions on defense attor-
neys, and other problems undermine the fairness of the criminal
process. Domestic reaction to the wrongful conviction scandals cre-
ated new momentum for some criminal justice reforms. Many Chi-
nese scholars and officials continue to push for reforms within the
boundaries set by the Communist Party and Chinese legal culture
and seek to engage foreign counterparts in this process. The Chi-
nese government continues to use administrative procedures and
vaguely worded criminal laws to detain Chinese citizens arbitrarily
for exercising their rights to freedom of religion, speech, and as-
sembly. The United Nations Working Group on Arbitrary Deten-
tion noted in December 2004 that the Chinese government has not
adequately reformed these practices.

The Chinese government does not recognize the core labor rights
of freedom of association and collective bargaining. The government
prohibits independent labor unions and punishes workers who at-
tempt to establish them. Wage and pension arrears are among the
most important problems that Chinese workers face. The govern-
ment issued new regulations seeking to address the problem of
unpaid wages and pensions, but in many cases Chinese workers
continue to struggle to collect wages and benefits because the rel-
evant agencies do not enforce the regulations. Workplace health
and safety conditions are poor for millions of Chinese workers. Chi-
na’s state-run news media have reported, with some exceptions,
workplace accidents more openly and promptly than in previous
years, even when workers have been killed or injured. Forced labor
is an integral part of the Chinese administrative detention system,
and child labor remains a significant problem in China, despite
being prohibited by law.

The Chinese government continues to harass, abuse, and detain
religious believers who seek to practice their faith outside state-
controlled religious venues. Religious believers who worship within
state-controlled channels are subject to government regulation of
all aspects of their faith. In 2005, the government and Party
launched a large-scale implementation campaign for the new Regu-
lation on Religious Affairs to strengthen control over religious prac-
tice, particularly in ethnic and rural areas, violating the guarantee
of freedom of religious belief found in the new Regulation.

The religious environment for Tibetan Buddhism has not im-
proved in the past year. The Party demands that Tibetan Bud-
dhists promote patriotism toward China and repudiate the Dalai
Lama, the religion’s spiritual leader. The intensity of religious re-
pression against Tibetans varies across regions, with officials in
Sichuan province and the Tibet Autonomous Region currently im-
plementing Party policy in a more aggressive manner than officials
elsewhere. Sichuan authorities sometimes impute terrorist motives
to Tibetan monks who travel to India without permission.

The Chinese government continues to repress Catholics. Chinese
authorities are currently detaining over 40 unregistered clergy and
have taken measures this year to tighten control of registered cler-
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gy and seminaries. Despite assurances of its desire to establish dip-
lomatic relations with the Holy See, the Chinese government has
not altered its long-standing position that, as a precondition to ne-
gotiations, the Holy See must renounce a papal role in the selection
of bishops and break relations with Taiwan.

The government continues to strictly regulate Muslim practices,
particularly among members of the Uighur minority. All mosques
in China must register with the state-run China Islamic Associa-
tion. Imams must be licensed by the state before they can practice,
and must regularly attend patriotic education sessions. Religious
repression in Xinjiang is severe, driven by Party policies that
equate peaceful Uighur religious practices with terrorism and ex-
tremism.

In the past year, the Chinese government continued a campaign
begun in 2002 that focused on harassing and repressing unregis-
tered Protestant groups and consolidating control of registered
Protestants. Hundreds of unregistered Protestants associated with
house churches have been intimidated, beaten, or imprisoned. The
Chinese government opposes the relationships that many unregis-
tered Protestant house churches have developed with co-religionists
outside China.

Chinese non-profit associations and organizations are growing in
number and engaging in valuable educational work and issue advo-
cacy. While some ministries and local governments support these
groups, some high-level leaders consider the emergence of an inde-
pendent civil society a threat to government and Party control.
Central authorities use regulations to limit and control the develop-
ment of civil society in China, forcing many groups to remain un-
registered or operate underground. In 2005, Chinese authorities
moved to curtail the activities of international and domestic civil
society organizations, particularly environmental groups that chal-
lenged government policies.

Chinese judicial officials announced ambitious reform goals in
2005 that would address structural problems affecting the Chinese
judiciary. These include changes to court adjudication committees,
the system of people’s assessors, and judicial review of death pen-
alty cases. Party authorities and local governments, however,
continue to limit the independence of China’s courts. Internal ad-
ministrative practices of Chinese courts also compromise judicial
efficacy and independence. The Chinese judiciary has improved the
educational level of Chinese judges and the quality of their judicial
opinions. Rural courts, however, are rapidly losing judges to urban
areas.

The Chinese government does not respect the freedom of speech
and freedom of the press guaranteed in China’s Constitution. Chi-
nese authorities allow government-sponsored publications to report
selectively on information that, in previous decades, officials would
have deemed embarrassing or threatening. But in the past year, of-
ficials have become less tolerant of public discussion that questions
central government policies. Chinese authorities have tightened re-
strictions on journalists, editors, and Web sites, and continue to im-
pose strict licensing requirements on publishing, prevent citizens
from accessing foreign news sources, and intimidate and imprison
journalists, editors, and writers.
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Constitutional enforcement remains a politically sensitive topic
in China, and the near-term prospects for the establishment of a
more robust constitutional enforcement mechanism are remote. The
Chinese government has ruled out establishing a constitutional
court or giving people’s courts the power to review the constitu-
tionality of laws and regulations, but has affirmed the right of
citizens to petition the National People’s Congress Standing Com-
mittee for review of regulations that violate the Constitution or na-
tional law. The effect of this right remains limited, however, since
Chinese citizens have no right to compel such review or to chal-
lenge the constitutionality of government actions. The Chinese
government has enacted laws to curb administrative abuses, but
Chinese officials retain significant administrative discretion. Exist-
ing legal mechanisms provide only limited checks on arbitrary or
unlawful government actions.

Minorities that are willing to accept state controls and the offi-
cial depiction of their ethnic groups and histories have been able
to preserve their cultures while joining Party and government
ranks. Minorities that demand greater effective autonomy and con-
trol over their cultural identities, however, regularly confront gov-
ernment policies that violate the Constitution and the Regional
Ethnic Autonomy Law. Government policy in Tibetan areas and in
Xinjiang most often contravenes the Chinese Constitution and law.
The government grants minorities in southwest China that have
accepted central authority, like the Zhuang, Yao, and Yi, more free-
dom to exercise their lawful rights. Since 2000, China’s autono-
mous regions have experienced increased economic output and
improved transportation and communication networks, but central
control over development policy and financial resources has weak-
ened economic autonomy in minority areas and disproportionately
favored Han Chinese in Tibetan, Uighur, and other border areas.
Central government investment has expanded educational access
for minorities since 1949, though minority literacy rates and levels
of educational attainment remain below those of the Han. Govern-
ment-sponsored Han migration to minority areas has exacerbated
ethnic tensions, particularly in Tibetan areas, Xinjiang, and Inner
Mongolia.

The Chinese government promotes conservation, recycling, and
the use of renewable energy sources to address environmental deg-
radation and the depletion of natural resources. Weak environ-
mental laws, poor enforcement, and small government budgets for
environmental protection hamper these efforts. The Chinese gov-
ernment promotes international cooperation on environmental mat-
ters and is receiving foreign technical assistance for environmental
projects in China.

The Chinese Constitution and laws provide for the equal rights
of women, and a network of women’s groups advocate to protect
women’s rights. But Chinese women have fewer employment oppor-
tunities than men, and their educational levels fall below those of
men. The government has acknowledged these gender discrep-
ancies and is taking steps to promote women’s interests. Chinese
women face increasing risks from HIV/AIDS as the disease moves
from high-risk groups dominated by men into the general popu-
lation.
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Trafficking of women and children in China remains pervasive
despite government efforts to build a body of domestic law to ad-
dress the problem. China’s population control policies exacerbate
the trafficking problem. China’s poorest families, who often cannot
afford to pay the coercive fines that the government assesses when
it discovers an extra child, often sell or give infants, particularly
female infants, to traffickers.

The two greatest public health challenges facing China today are
infectious diseases and rural poverty. The central government is
taking steps to improve the public health infrastructure in rural
areas, but China’s poor lack preventive healthcare, and weak im-
plementation of laws that provide for free vaccinations leave many
adults and children unprotected. Central government efforts to ad-
dress China’s HIV/AIDS epidemic continue to expand and deepen,
but local governments often harass Chinese activists who work on
HIV/AIDS issues. Government controls inhibit the flow of health-
related information to the public, potentially affecting public health
ir%fChina as well as international disease monitoring and response
efforts.

The Chinese government continues its population control policy,
which is scheduled to continue through the mid-21st century. Coer-
cive fines are the main enforcement mechanism, although reports
of local officials using physical coercion to ensure compliance con-
tinue, even though this practice violates Chinese law. The severe
gender imbalance resulting from the population control policy has
grown worse over the past two decades. The Chinese government
has established a commission to draft legislation to criminalize sex-
selective abortion.

National and local authorities are gradually reforming China’s
household registration (hukou) system. In 2005, central authorities
took some steps toward removing work restrictions on migrants in
urban areas, but Aukou discrimination in public services remains
prevalent. Hukou reforms are enhancing the ability of wealthy and
educated citizens to choose their place of permanent residence, but
strict economic criteria often exclude poor rural migrants living in
urban areas, preventing some of China’s most vulnerable citizens
from receiving public services.

Chinese citizens resort to thousands of “letters and visits”
(xinfang) offices for redress of their grievances because of defi-
ciencies in the legal system and the absence of alternative channels
for political participation, but only a small fraction of their appeals
are resolved. Citizen frustration is finding an outlet in collective
petitions that take the form of mass demonstrations or strikes. Be-
cause Chinese authorities punish local officials more severely for
large protests, citizens think that collective petitioning is more like-
ly to gain results. The government passed new regulations in 2005
designed to make the xinfang system more responsive to citizen
complaints, but these regulations also expand the role of xinfang
offices and the incentive for citizens to resort to collective peti-
tioning.

The Dalai Lama has said that he does not seek independence
and aims for a solution based on Tibetan autonomy within China.
But China’s leaders do not seem to recognize the benefits of moving
forward in the dialogue with the Dalai Lama or his envoys. Chi-
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nese laws on regional ethnic autonomy contain provisions that
could benefit Tibetans and their culture, but poor government im-
plementation of these laws largely negates their potential value.
Chinese government statistics suggest that Tibetans are not yet
prepared to compete in the economic and ethnic environment cre-
ated by central government policies. The Tibetan rate of illiteracy
is five times higher than China’s national average. Most Tibetans
do not have access to a bilingual education system that can impart
skills to help them compete for employment and other economic
benefits. Chinese laws and official statements lend credibility to Ti-
betan concerns that programs such as Great Western Development
and projects such as the Qinghai-Tibet railroad will lead to large
increases in Han migration. The rights of Tibetans to their con-
stitutionally guaranteed freedoms of religion, speech, and assembly
are subject to strict constraint. Government officials persecute
prominent Tibetans, especially religious leaders, believed to have
links to the Dalai Lama.

The Chinese government forcibly repatriates North Koreans
seeking refuge in China from starvation and political persecution,
contravening its obligations to handle refugees as required by the
1951 Convention Related to the Status of Refugees and its 1967
Protocol. The Chinese government classifies all North Koreans in
China as “illegal economic migrants” and denies the United Na-
tions High Commission for Refugees (UNHCR) access to this vul-
nerable population. Living conditions of North Koreans in China
are harsh, and women and children are particularly vulnerable to
trafficking and prostitution. There is a compelling case for the
Chinese government to recognize the North Koreans in China as
refugees and allow the UNHCR access to them: the North Korean
government regularly denies food to particular groups on political
grounds, and refugees returned to North Korea face long prison
terms, torture, or execution.

The Hong Kong people continue to enjoy an open society in which
the freedoms of religion, speech, and assembly are respected, but
the Commission is troubled by a continuing pattern of central gov-
ernment interference in Hong Kong local governance through inter-
pretations of the Basic Law. The Commission emphasizes its belief
in the importance of the central government’s obligation to give
Hong Kong the “high degree of autonomy” promised in the Basic
Law and strongly supports the provisions of the Basic Law that
provide for the chief executive and the entire legislature tobe elected
through universal sufferage. The Hong Kong judiciary dem-
onstrated its continued independence by protecting the right of citi-
zens to demonstrate in a case overturning the convictions of eight
Falun Gong practitioners, despite the central leadership’s ongoing
campaign to eliminate the Falun Gong movement.

The Chinese government tolerates intellectual property infringe-
ment rates that are among the highest in the world, and has not
introduced criminal penalties sufficient to deter intellectual prop-
erty infringement. Steps taken by Chinese agencies in the past 12
months to improve the protection of foreign intellectual property
have not produced any significant decrease in infringement activ-
ity. The Chinese government has made progress in bringing its
laws into compliance with its WTO commitments. Although signifi-
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cant flaws remain, the new body of commercial laws has improved
the business climate for foreign companies in China. With new,
more transparent rules, the Chinese trade bureaucracy has reduced
regulatory and licensing delays. The government has not fully im-
plemented the key WTO principles of national treatment, non-dis-
crimination, and transparency in such areas as distribution and ag-
riculture. To address these problems, the Chinese government
must continue economic reforms, establish a more transparent and
consistent regulatory and licensing system, implement and enforce
distribution rights for foreign companies, and strengthen enforce-
ment of intellectual property laws.

RECOMMENDATIONS

The Commission is working to implement the recommendations
made in the 2002, 2003, and 2004 Annual Reports until they are
achieved. Based on the findings presented in this report and the
Commission’s belief that the United States must continue to pur-
sue a dual policy of high-level advocacy on human rights issues and
support for legal reform efforts, the Commission makes the fol-
lowing additional recommendations to the President and the Con-
gress for 2005:

Human Rights for China’s Citizens

e The Commission’s Political Prisoner Database is a unique re-
source for promoting human rights in China. Members of Con-
gress should use the Database to support their own advocacy
of political and religious prisoners in China, and should ask of-
ficial and private delegations traveling to China to present offi-
cials there with lists of political and religious prisoners derived
from the Database. Members should also urge state and local
officials and private citizens involved in sister-state and sister-
city relationships with China to use the Database to build new
advocacy efforts for the release of political and religious pris-
oners.

e Recent Chinese government regulations on implementing the
Regional Ethnic Autonomy Law require all local governments
to draft and implement measures to protect minority rights
and to teach citizens about their rights under this law. The
President should propose, and the Congress should appro-
priate, funds for U.S.-based NGOs to provide legal and tech-
nical training to assist in these efforts. The President and the
Congress should continue to urge Chinese officials not to use
the global war against terrorism as a pretext to suppress mi-
norities’ legitimate, peaceful aspirations to exercise their rights
protected by the Chinese Constitution and the Regional Ethnic
Autonomy Law.

¢ Trafficking of women and children in and through China re-
mains pervasive despite government efforts to address the
problem. The Chinese government is collaborating with UN
agencies and has adopted national measures to control human
trafficking, principally by passing criminal laws to punish traf-
fickers and giving public security bureaus the chief responsi-
bility for the elimination of trafficking. The President and the
Congress should continue to support international programs to
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build law enforcement capacity to prevent trafficking in and
through China, and should develop and fund additional pro-
grams led by U.S.-based NGOs that focus on the protection and
rehabilitation of victims, especially legal and educational as-
sistance programs.

e China’s leaders rank social stability as a key priority and
have taken some top-down measures to address abusive official
behavior that contributes to social unrest. The President and
the Congress should encourage the Chinese government to
continue these positive steps, but should also press the Chinese
leadership for the kinds of bottom-up changes that will ensure
a stable future for China, including (1) expanding popular par-
ticipation in politics by curbing the discretion of election com-
mittees; (2) lifting current restrictions on civil society by
removing the sponsor organization requirement; (3) removing
restrictions on the news media; (4) giving Chinese citizens the
power to enforce constitutional protections; (5) and taking deci-
sive steps to make the judiciary independent.

e The future of Tibetans and their religion, language, and cul-
ture depends on fair and equitable decisions about future policies
that can only be achieved through dialogue. The Dalai Lama
is essential to this dialogue. To help the parties build on visits
and dialogue held in 2003, 2004, and 2005, the President and
the Congress should urge the Chinese government to move the
current dialogue toward deeper, substantive discussions with
the Dalai Lama or his representatives, and encourage direct
contact between the Dalai Lama and the Chinese leadership.

Religious Freedom for China’s Faithful

e The freedom to believe and to practice one’s religious faith
is a universal and essential right, and the Chinese leadership
should allow true freedom of religion for all Chinese citizens.
The President and the Congress should foster and support the
development of the freedom of religion in China by continuing
longstanding U.S. diplomacy on the importance of religious
freedom, and urging Chinese government engagement with the
UN Special Rapporteur on Religious Intolerance and a con-
tinuing dialogue with the U.S. Commission on International
Religious Freedom.

e The new Regulation on Religious Affairs adopted in 2005
permits religious organizations to run social welfare enter-
prises and religious believers and organizations to challenge of-
ficial violations of their rights. The President should propose,
and the Congress should appropriate, funds to permit U.S.
NGOs to help develop voluntary, independent social welfare
projects and educational initiatives run by religious organiza-
tions. The President should also propose, and the Congress
should fund, appropriate U.S. legal advocacy organizations to
help Chinese believers understand their rights and seek re-
dress for official violations of these rights.

Labor Rights for China’s Workers

e U.S. law prohibits imports into the United States of forced
labor products and the Commission is concerned that products
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resulting from forced labor in China may be reaching the
United States. The President should direct the China Prison
Labor Task Force created under Title V of Public Law 106-286
to establish an electronic database of sites in China known to
be forced labor camps or production facilities. Imports into the
United States of products manufactured in whole or part in fa-
cilities listed in this database should be presumptively consid-
ered to be the products of forced labor as defined in Section
307 of the Tariff Act of 1930, until an inspection by U.S. cus-
toms officials determines otherwise.

e Wage and pension arrears are growing problems in China
and cause labor unrest. The President and the Congress should
support exchange and training programs with Chinese organi-
zations on orderly systems of wage and pension payments, in-
cluding the collection and payment of outstanding wages and
pensions.

Free Flow of Information for China’s Citizens

e The rights to freedom of speech and freedom of the press are
internationally recognized and are guaranteed in the Chinese
Constitution, but Chinese citizens generally do not know that
they have these rights. The President should propose, and the
Congress should appropriate, funds to support U.S. programs
to develop technologies that would help Chinese citizens access
Internet-based information currently unavailable to them, as
well as educational materials about their rights under inter-
national law to freedom of speech and freedom of the press.

e The Chinese government uses technology, prior restraints,
intimidation, detention, imprisonment, and vague and arbi-
trarily applied censorship regulations to suppress free expression
and control China’s media. The President and the Congress
should urge the Chinese government to eliminate prior re-
straints on publishing, cease detaining journalists and writers,
stop blocking foreign news broadcasts and Web sites, and
specify precisely what kind of political content is illegal to pub-
lish.

Rule of Law and Civil Society

e The Chinese government forcibly repatriates North Koreans
seeking refuge in China and denies the Office of the United
Nations High Commissioner for Refugees (UNHCR) access to
this vulnerable population, contravening its obligations under
the 1951 Convention Related to the Status of Refugees and its
1967 Protocol, as well its 1995 Agreement with the United Na-
tions. The President and the Congress should press the Chi-
nese government to uphold its international agreements and
grant the UNHCR unimpeded access to screen North Koreans’
refugee petitions.

e The Resident Legal Advisor at the U.S. Embassy in Beijing
has provided important analysis of legal reform developments
in China and coordination for legal exchanges between the
United States and China. Despite this important role, the Ad-
visor position has no permanent funding source. The President
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and the Congress should work to create a permanent Resident
Legal Advisor position at the U.S. Embassy in Beijing.

e The Chinese government has developed a new body of com-
mercial law since acceding to the WTO in 2001, but many Chi-
nese officials, judges, and lawyers have not been trained on the
new laws and do not understand the legal principles. The
President should propose, and Congress should fund, a tech-
nical assistance program for Chinese officials conducted by the
Commercial Law Development Program at the U.S. Depart-
ment of Commerce. The program should emphasize effective
methods of criminal enforcement of intellectual property rights
given the persistently high levels of piracy and counterfeiting;
the consistent application of trade-related measures at dif-
ferent levels of government; techniques to improve transparent
procedures in governance; and the implementation of the key
WTO principles of national treatment, non-discrimination, and
transparency.

The Commission’s Executive Branch members have participated
in and supported the work of the Commission, including the prepa-
ration of this report. The views and recommendations expressed in
this report, however, do not necessarily reflect the views of indi-
vidual Executive Branch members or the Administration.

This report was approved by a vote of 18 to 1, with 1 answering
“present.”’t

II. Introduction: Growing Social Unrest and the Chinese
Leadership’s Counterproductive Response

Growing Social Unrest and the Roots of Instability

Social unrest in China is growing. According to official Chinese
statistics, the number of public protests in China increased every
year between 1993 and 2004. In 2003, public security authorities
reported 58,000 public protests involving more than 3 million peo-
ple. In 2004, public security authorities reported 74,000 public pro-
tests involving more than 3.5 million people, and a seven-fold rise
from the 10,000 protests recorded in 1994. In October 2004 alone,
more than 2 million farmers reportedly took part in more than 700
protests.

Many problems fuel China’s social unrest. Unlawful land sei-
zures and embezzled compensation payments led to numerous land
disputes, with one Chinese social scientist warning of “turbulence”
if the government does not solve these problems. Laid off workers
and pensioners protested unpaid wages, poor labor conditions, and
unemployment, with some incidents involving tens of thousands of
protestors. Abusive police behavior sparked large-scale protests in
Chongqing, Gansu, Guangdong, Sichuan, and Yunnan last year.
Environmental degradation is also a growing cause of citizen pro-
tests. The number of collective petitioning efforts, involving hun-
dreds or thousands of protestors trying to present their grievances
to officials at successively higher levels of government, is growing.
Public anger also manifests itself on the Internet, where reports on
law enforcement abuse sometimes generate waves of media criti-
cism and individual commentary.
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Most demonstrations begin peacefully, but some turn violent,
often in response to government crackdowns. Last fall in
Chongqing, for example, an official’s alleged abuse of a vendor dur-
ing a minor street scuffle led to a riot involving more than 10,000
citizens. In November 2004, authorities in Sichuan province dis-
patched more than 10,000 troops and police to control a demonstra-
tion involving nearly 100,000 farmers angry over a hydroelectric
project and related land confiscations. In June 2005, hundreds of
armed thugs linked to a local development project reportedly killed
10 villagers and seriously wounded more than 100 while trying to
evict the villagers from their land in Henan province.

The inability of government institutions and legal mechanisms to
address corruption and social conflicts magnifies public anger. Offi-
cial statistics indicate that the number of citizen petitions to
government offices is growing rapidly, but according to Chinese
scholars, government agencies address only about 0.2 percent of
them. Chinese citizens may sue government officials under the Ad-
ministrative Litigation Law, but they face a number of obstacles in
successfully bringing such claims. These obstacles include a lack of
legal representation, weak judicial capacity, Party and government
interference in the courts, judicial corruption, and the prospect of
official resistance or even retribution. In some cases, authorities
specifically instruct courts not to accept too many administrative
claims. Chinese law prohibits citizens from forming independent
civil society organizations to support citizen complaints, and the
Party limits political participation to channels that it designates,
monitors, and controls. Without effective administrative, legal, and
political channels through which to redress their grievances, citi-
zens often have little choice but to protest.

The Leadership’s Counterproductive Response

China’s leaders rank social stability as a key priority, and offi-
cials are attempting to address some of the immediate causes of
social unrest. In the past year, the government passed laws and
initiated campaigns with the stated goals of combating corruption,
curbing law enforcement abuse, limiting administrative discretion,
and resolving such problems as unlawful land seizures and unpaid
wages. In an effort to defuse resentment of law enforcement agen-
cies, for example, the Ministry of Public Security and the Supreme
People’s Procuratorate initiated campaigns to address corruption,
unlawful detention, and torture. The government has also under-
taken efforts to ensure that employers pay migrant laborers.

While taking some steps to address public anger, the leadership
has also imposed new controls that intensify the underlying causes
of social unrest. Over the past year, the Chinese government
launched a campaign to increase restrictions on the free flow of in-
formation. As part of this campaign, officials banned hundreds of
“illegal” political publications, established a licensing system for re-
porters, and imposed new registration requirements for Web sites.
Officials also prosecuted journalists and editors who reported too
aggressively on local abuses and prohibited the use of text mes-
saging and other media to circulate “rumors” and other “harmful”
information. The Central Propaganda Department prohibited re-
porting on political and social topics the Party deemed sensitive or
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embarrassing. In May 2005, for example, the Department issued a
new directive limiting the ability of news media to publish exposés
on corruption and abuse in other locales. In late 2004, censors
banned reports on land seizures, warning news media against “in-
ducing and intensifying contradictions.” Authorities also restricted
public reporting on demonstrations and disturbances. These con-
trols undermine the press, one of the few existing checks on local
abuse, and leave officials and powerful private interests free to en-
%:illge in the corrupt practices that are generating unrest across
ina.

The government also launched a new crackdown on intellectuals,
social critics, and public activists. In the fall of 2004, the Liberation
Daily published a critique of “public intellectuals,” declaring that
“the concept of public intellectuals had been introduced to drive
wedges between intellectuals and the Party and between intellec-
tuals and the general public.” Since then, authorities have har-
assed, detained, and imprisoned many intellectuals and activists,
including some who were working to address social and economic
problems that the central leadership had acknowledged. For exam-
ple, police arrested Li Boguang, who had been helping farmers
petition the central government over local land abuses in Fujian
province; Yang Tianshui, an advocate for migrant laborers; and
Chen Guangcheng, a blind lawyer who had been campaigning
against forced sterilizations and abortions in Shandong province.
Police also detained Ye Guozhu and Ni Yulan, two Beijing housing
activists, after they attempted to follow legal procedures and ap-
plied for a permit to protest forced evictions in Beijing.

Similarly, the Chinese government has increased controls over
civil society and autonomous social organizations. The government
continues to subordinate China’s state-run union to the interests of
the Party and prohibit the formation of independent labor unions
that could address worker grievances. Early in 2005, authorities
took steps to curb the growing activism of environmental groups
that had challenged government development decisions by pres-
suring them to join a government-controlled umbrella organization.
Officials also began a crackdown on social groups registered as
business organizations and continued to enforce restrictive reg-
istration and sponsorship requirements for civil society organiza-
tions. Government and Party officials have acknowledged the
important role that voluntary social organizations play in helping
to address China’s social problems. Instead of supporting the devel-
opment of civil society organizations that could help resolve social
and economic issues, however, the Chinese leadership has imposed
new restrictions on these groups that undermine their ability to
provide assistance, forcing many to operate underground.

Government repression of unregistered religious believers and
ethnic minorities also contributes to instability. In 2005, the Chi-
nese leadership refocused government attention on the traditional
Party fear that religion and ethnicity are being used by “hostile
outside forces” to infiltrate and destabilize Chinese society. As a re-
sult, instead of implementing China’s new Regulation on Religious
Affairs in a way that offers new redress to believers against errors
and abuses by the state’s religious bureaucracy and encourages
faith-based social organizations, the Party directed local officials to
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“control” believers. Such tactics force religious expression under-
ground and push otherwise law-abiding believers into conflict with
the government.

The Chinese government relies on a combination of top-down rec-
tification campaigns, political controls, and repression to achieve its
version of social stability. These measures have failed to control
corruption, local abuses, and social unrest, fueling additional re-
sentment on the part of China’s citizens. Citizen efforts to address
government abuses are driven underground, while local officials
enjoy even greater discretion to violate rights. Without full trans-
parency, free information flow, independent political participation,
a vibrant civil society, genuine autonomy for ethnic minorities and
religious believers, enforceable constitutional and legal rights, and
effective checks on administrative discretion, China’s leaders will
not achieve the goal of maintaining a stable internal environment
as the foundation for continued national development.

III. Monitoring Compliance With Human Rights

III(a) SPECIAL Focus FOR 2005: CHINA’S MINORITIES AND GOVERN-
MENT IMPLEMENTATION OF THE REGIONAL ETHNIC AUTONOMY LAW

FINDINGS

e Minorities that are willing to accept state controls and the
official depiction of their ethnic groups and histories have been
able to preserve their cultures while joining Party and govern-
ment ranks. Minorities that demand greater effective autonomy
and control over their cultural identities, however, regularly
confront government policies that violate the Constitution and
the Regional Ethnic Autonomy Law. Government policy in Ti-
betan areas and in Xinjiang most often contravenes the Chi-
nese Constitution and law. The government grants minorities
in southwest China that have accepted central authority, like
thehZhuang, Yao, and Yi, more freedom to exercise their lawful
rights.

e Since 2000, China’s autonomous regions have experienced
increased economic output and improved transportation and
communication networks, but central control over development
policy and financial resources has weakened economic autonomy
in minority areas and disproportionately favored Han Chinese
in Tibetan, Uighur, and other border areas. Central govern-
ment investment has expanded educational access for minori-
ties since 1949, though minority literacy rates and levels of
educational attainment remain below those of the Han. Gov-
ernment-sponsored Han migration to minority areas has exac-
erbated ethnic tensions, particularly in Tibetan areas,
Xinjiang, and Inner Mongolia.

China’s Ethnic Minorities and Minority Policy

China’s ethnic makeup is complex.! Fifty-five minority groups
speak more than 60 languages? and practice a variety of religions.
Though they constitute less than 9 percent of the total population,
minorities are spread across almost two-thirds of the Chinese
landmass, chiefly along international borders. More than 30 minor-
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ity groups have ethnic counterparts in neighboring countries,3 and
Communist Party policies in minority areas stress loyalty to China.
Government concerns over the loyalty of minorities have increased
with the growth of popular movements in neighboring Central
Asian states.*

Minorities are typically much poorer than members of the Han
majority.> Chinese authorities argue that tensions between the
Han and minorities result primarily from uneven levels of economic
development. Officials stress that “all minority problems” can be
resolved by promoting socialist development and increasing propa-
ganda on the interdependence of the country’s nationalities and on
the “correct interpretation of ethnic histories.”® Not all minorities
support the central government’s development approach, con-
tending that economic advancements disproportionately favor Han
Chinese.” Nevertheless, central authorities report marked improve-
ments in social and economic development within the autonomous
areas. When the Party assumed power in 1949, less than 20
percent of the minority population had even limited Mandarin lan-
guage competency, illiteracy rates were high,® poverty was wide-
spread, and transportation and communication infrastructure was
nearly non-existent. Discrepancies in wealth between minorities
and Han Chinese have increased since market reforms began in
1978,2 and literacy rates in many minority areas remain far below
the national average.l? Central government investment in minority
regions has, however, raised overall educational levels,!! improved
transportation and communication networks, and trained a corps of
minority cadres willing to work in government.

The Chinese Constitution, the 1984 Regional Ethnic Autonomy
Law (REAL),12 and a number of related laws and regulations
define minority rights. The Constitution entitles minorities to es-
tablish autonomous governments in territories where they are con-
centrated, but like all Chinese citizens, minorities must accept the
leadership of the Party,13 “safeguard the security, honor, and inter-
ests of the motherland,” and place the interests of the state “above
anything else.” 14 The REAL grants autonomous governments the
authority to formulate regulations reflecting local minority culture
as long as they do not directly contravene central policy.1®> The law
allows autonomous governments to alter, postpone, or annul na-
tional legislation that conflicts with local minority practices, but
the next higher level of government must approve such changes
and they may not contradict the basic spirit of national policies.16

Implementation of the REAL varies greatly by region and by mi-
nority group.l” The Chinese government prohibits all Chinese citi-
zens from expressing sentiments that “incite splittism” or “divide
nationality unity,” but monitors minorities more closely than Han
Chinese.1® The government grants a degree of local autonomy to
ethnic groups that accept the central government’s authority, but
silences those who attempt peacefully to advocate their rights
under Chinese law. Mongol activist Hada, for example, is serving
a 15 year prison sentence for organizing peaceful demonstrations
for rights provided in the REAL. Minorities in the southwest have
had more freedom to exercise their autonomy because they rarely
challenge central authority.1® The government tightly restricts reli-
gious practices and expressions of cultural identity in Xinjiang,
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Tibetan areas, and Inner Mongolia, however. In contrast to south-
western minorities, the Tibetans, Uighurs, and Mongols live in co-
hesive communities largely separated from Han Chinese, practice
major world religions, have their own written scripts, and have
supporters outside of China. Relations between these minorities
and Han Chinese have been strained for centuries.

The government continued to violate minority rights in Tibetan
areas and Xinjiang throughout the year, but elsewhere Chinese au-
thorities took some steps to improve the treatment of minorities. In
May 2005, the State Council announced new Regulations on Imple-
menting the Regional Ethnic Autonomy Law (REAL Implementing
Regulations). The Regulations include provisions increasing com-
pensation requirements for central government extraction of
natural resources from autonomous regions,2® strengthening the
monitoring and reporting mechanisms on REAL implementation,2!
and developing guidelines for penalizing government officials who
violate minority rights.22 The REAL Implementing Regulations
also require local governments to educate minorities about their
rights and to draft specific measures to protect their rights and in-
terests.23 A university and several governments in autonomous
areas announced new legal aid and social services centers through-
out the year.2¢ In March, a group of Darhad Mongols successfully
invoked rights provided in the REAL, United Nations regulations,
and the national Land Administration Law to bar the construction
of a Han Chinese-owned Genghis Khan theme park on a site over-
seen by Mongols since 1696.25

Despite these positive steps, the REAL Implementing Regula-
tions also increase the role of the central government in autono-
mous areas, reflecting a broader national campaign to increase
Party controls over society. All of the new State Council measures
are binding on autonomous governments, including specific eco-
nomic development projects, language policies, and migration poli-
cies that the autonomous governments previously had the authority
to determine themselves.26 Central authorities also tightened con-
trols over minority cultural representation and launched an exten-
sive propaganda campaign on the role of China’s minorities in
building a wunited, multi-ethnic nation.2?” The same campaign
stresses that future prospects for minorities depend on cooperating
with the Han majority.

Legal Framework For Minority Rights

Minority rights protected under Chinese law may be roughly di-
vided into seven categories: self-governance and representation,
economic autonomy, educational autonomy, religious freedom, cul-
tural expression, language use, and freedom from discrimination.
Although the laws themselves contain provisions ensuring central
control over minority areas,28 much of the discontent among mi-
norities with central authority stems from uneven and incomplete
implementation of the law rather than flaws in the legal frame-
work itself.

Self-governance and minority representation

The Constitution entitles minorities living in concentrated com-
munities to establish autonomous governments,2® though their
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autonomy remains limited in practice. The 1984 REAL grants
autonomous governments all of the powers awarded other local
governments and the right to formulate three additional types of
regulations: self-governing regulations, separate regulations,3° and
separate alterations to national laws. None of these regulations
may contradict the “basic principles” of national laws or policies,
though the local regulations may adapt national laws, regulations,
and policies to suit local minority customs.31 Self-governing regula-
tions establish each autonomous government’s organizational struc-
ture and local economic, cultural, and public service development
plans. Self-governing regulations must be approved by the next
higher-level government before final submission to the National
People’s Congress Standing Committee (NPCSC). To date, the
NPCSC has not approved any self-governing regulations of the five
provincial-level autonomous regions,32 although 133 of the coun-
try’s 30 autonomous prefectures and 120 autonomous counties have
issued local self-governing regulations.33 Most of these self-gov-
erning regulations were passed between 1984 and 1992, and a
number of their provisions have not kept pace with continuing
changes in central government political, economic, and social poli-
cies.34

Autonomous governments have passed 383 separate regulations
and 68 alterations to national laws, but they are vaguely worded
and address only a limited set of state-approved topics.3> Most of
these rules lower the legal marriage age for minorities, and only
a few give greater fiscal autonomy or control over local natural re-
sources to the local governments.?¢ Several Chinese scholars argue
that autonomous regulations fail to reflect local minority condi-
tions, rendering the concept of regional autonomy “purely
cosmetic.” 37 The inability of autonomous governments to pass ef-
fective local regulations, combined with the poor implementation of
such regulations and a lack of trained minority legal personnel, un-
dermines the development of the rule of law in minority areas.38

Chinese legal analysts note that minorities would better accept
the formal legal system if autonomous regulations accurately
reflected minority customs.3® One minority scholar laments that
minorities “often simply give up on litigation and handle matters
privately, through customary minority practice” because the courts
“ignore the existence of minority customs” and lack financial and
political independence.4® Autonomous governments in Muslim
areas, for example, have yet to pass legislation to legalize Islamic
inheritance customs that directly conflict with the National Inherit-
ance Law.41

The Chinese government has passed a number of laws and policies
designed to increase minority representation within the govern-
ment and state-owned enterprises, but minorities remain underrep-
resented and fill a disproportionate number of low-level positions
in the government.42 The REAL requires that the head of each au-
tonomous government be drawn from the titular minority and that
state personnel be drawn equitably from local minority groups. The
government has funded 13 institutes of higher education to train
minority students and mid-level officials, and promotes minorities
with “solid political viewpoints” that match state policies.43 But the
educational level of minority government employees remains lower
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than their Han counterparts,4¢ and minorities are inadequately
represented within economic agencies.*> Although minorities are
well represented in the National People’s Congress,*¢ the legisla-
ture remains subordinate to the Party and individual deputies
wield little power.

Chinese law makes no provision for minority representation
within the Party apparatus, where minorities constitute only 6.3
percent of the total membership and rarely hold high-level posi-
tions.4? In 2000, each of the 125 regional, prefectural, municipal,
and county-level Party first secretaries in Xinjiang was Han, as
were the first secretaries of all five provincial-level autonomous re-
gions.48 Reflecting the sensitivity of the subject, neither the press
nor scholarly journals discuss minority representation in the
Party.49 The Party’s official atheism, reflected in a rule prohibiting
Party members from practicing religion, also undermines minority
participation in Party affairs.50

The central government continues to place Han Chinese “from
the interior” into key technical and political posts in autonomous
areas and to encourage Han laborers and farmers to move into
these regions.51 The government contends that this is necessary to
“lead” economic development in these areas and combat efforts to
undermine ethnic unity by “hostile domestic and foreign forces.” 52
The policy has undermined minority autonomy and increased eth-
nic tensions, most dramatically in Xinjiang and Tibetan areas. Cen-
tral and local directives emphasize that Han leadership is needed
to spur development in autonomous areas due to the dearth of edu-
cated minorities,3 but the government encourages technically
trained minorities to leave the autonomous areas while supporting
the influx of both skilled and unskilled Han workers.5¢ The REAL
Implementing Regulations require autonomous governments to
“guide and organize” local residents to go to “other areas” in search
of jobs and business opportunities.5’> By government decree, offi-
cials that have been relocated to autonomous areas are better
compensated than local administrators. The REAL Implementing
Regulations increase the central government’s commitment to
transferring Han personnel “from all fields and all levels” to minor-
ity areas, extending a policy that the State Ethnic Affairs Commis-
sion boasts has already sent “tens of thousands of cadres to the
border areas since 1982.” 56

Economic autonomy

Although the economies of the minority regions have grown
substantially since 1949, central authorities often determine devel-
opment strategies with little input from minority residents. Central
authorities provide autonomous governments additional funds and
financing options beyond those provided non-autonomous govern-
ments.5? At the same time, autonomous areas have become in-
creasingly dependent on central subsidies to support their local
operating budgets, particularly since the launch of the Great West-
ern Development program in 2000.58 More than 60 percent of
Xinjiang’s economy is state-owned, for example, and centrally fund-
ed infrastructure projects and major natural resource extraction
projects since 2000 have increased the central government’s share
of the Xinjiang economy. Minorities often complain that they are
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not benefiting from the central economic development programs,5°
though such allegations are difficult to confirm given tight controls
over reporting on certain types of economic information.

Chinese law grants autonomous regions the right to manage and
protect their natural resources,0 but state policies often ignore
such provisions. The Chinese Constitution states that all natural
resources are owned by “the state, that is, by the whole people,”
but the REAL grants autonomous governments the right to assign
ownership of the pastures and forests within these areas and re-
quires the state to give minorities some compensation for all nat-
ural resources extracted from their territories.6? Human rights
groups and Western analysts note that central government grass-
lands policies threaten to destroy the nomadic lifestyle of many
Mongols and Tibetans. These analysts also say that the minorities
have been denied a voice in grasslands management.®2 Increased
Han immigration into Xinjiang has increased pressure on scarce
water resources and contributed to rapid desertification.63 Many
minorities complain privately that Han developers are stripping
away their natural resources and that Han Chinese monopolize
high paying jobs in resource extraction projects. The REAL Imple-
menting Regulations require that all natural resource extraction
projects in autonomous areas benefit local economic development
and employment, though it is too early to tell if the Regulations
will result in policy changes. The Regulations also mandate new
compliance monitoring and reporting mechanisms and impose
administrative and criminal penalties on those violating the Regu-
lations,?4 which may encourage greater compliance with the Regu-
lations by developers.

Educational autonomy

Although the REAL grants autonomous governments the right to
control their educational systems,®5 the central government retains
tight control over the curricula and promotes the use of Mandarin
Chinese in the classroom. Autonomous governments and the cen-
tral government have developed an array of special schools and
programs for minorities, increasing the total number of ethnic stu-
dents enrolled in classes more than 17-fold since 1949.66 Minorities
accounted for only 1.4 percent of the total student population in in-
stitutes of higher learning in 1949, but the figure rose to 6 percent
by 1999.67 Minorities are allowed to enter universities with lower
test scores than Han and are eligible for special scholarships. The
government has established special year-long preparatory classes
for minorities requiring remedial assistance before they enter uni-
versities. More than 9,000 students attended such classes in
2001.68 The government has also set up special mobile classes ca-
tering to nomadic minority communities.

Minorities are entitled by law to set their own curricula, but in
practice the central government strictly controls the content of
teaching materials in minority classes to ensure “the proper under-
standing of nationality relations and advanced socialist think-
ing.” 69 Educators in autonomous areas report that the government
controls the content of history textbooks strictly. They complain
that textbooks written in the local minority script are translations
of the standard Chinese texts.”0 One Western study found that mi-
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nority students have difficulty relating to the material in the
standard Chinese curriculum and thus lose interest in learning.?!

Religious freedom

The Constitution entitles minorities, like all citizens of China, to
freedom of religious belief, though Uighurs and Tibetans have been
effectively stripped of this right. Religion is the central marker of
ethnic identity for many minorities, and the government often
equates the religious activities of these groups with “ethnic chau-
vinism” and “local splittism.” 72 The government represses Uighur
and Tibetan religious practices [see Section III(d)—Freedom of Re-
ligion and Section VI—Tibet], though official policy concedes that
minority religious beliefs are a “long-term issue” and “cannot be
forcibly resolved in the short-term.”73 Minorities outside of Xinjiang
and Tibetan areas who belong to one of the five officially recognized
religions are generally allowed to practice their religions in reg-
istered religious venues managed by state-licensed clergy. Many
minorities practice religions unique to their ethnic groups (and not
one of the five state-recognized religions), which the government
tacitly allows as a “minority custom” rather than as a religion per
se.”* Autonomous governments are required to teach “scientific
thinking,” a Party catchphrase for atheism, in the public school
system and must prevent religion from “infiltrating” the edu-
cational system.

Cultural expression

The central government has tightened controls over political ex-
pression during the past 12 months throughout the country [see
Section III(e)—Freedom of Expression], including in minority areas.
The government increased already strict controls over how minor-
ity cultural traits, histories, and religions are depicted in popular
media and schools as well as in academic circles. Officials also
tightened controls on cultural expressions about minority relations
with Han Chinese and increased propaganda in 2005 highlighting
both the achievements of Party minority policy and the official view
of minority relations.”®> In May, Central Chinese Television broad-
casted a series of documentaries on the accomplishments of the re-
gional autonomy system and a feature film set in Tibetan areas
and Yunnan depicting “the great melding of nationalities into a
single whole, bound by blood and affection.”76 Since 1949, the
Party has monitored all forms of expression in autonomous areas
to assure that minorities accept official Party historiography.’” As
recently as 2002, authorities held public book burnings of minority-
authored works that conflict with official histories depicting rela-
tions among the minorities as harmonious.”® To co-opt the histories
of minority groups, the central government has invested in ethnic
“cultural enterprise centers” where minorities conduct officially
sanctioned research and attend approved cultural festivities and
performances.”® The State Council’s February 2005 White Paper on
Regional Autonomy hails the expansion of minority language publi-
cations and broadcasts, artistic troupes, museums, libraries, and
histories,®0 but also stresses the role of the central government in
each of these cultural enterprises.81
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Language policy

The REAL entitles minorities to use and develop their own spo-
ken and written languages,82 though in practice language policy
varies by region and ethnic group.83 The law says that minorities
should use textbooks written in their own languages “whenever
possible” and use these languages as the medium of instruction.
Though many minorities continued to use their native languages in
primary and some middle schools,3¢ the central government in-
creased its efforts this year to promote universal competency in
Mandarin Chinese throughout the country.8> In some minority
areas, local groups reported decreased government support for mi-
nority language use, but few overt restrictions.8¢ In Xinjiang the
policy appeared more coercive, as discussed later in this section [for
more on language policy in Tibetan areas, see Section VI—Tibet].
Upward social, economic, and political mobility is increasingly de-
pendent upon one’s ability to use Mandarin Chinese. Many minor-
ity groups welcome the opportunity to develop their Mandarin
skills, while emphasizing the importance of promoting their own
minority languages.

The Inner Mongolia Autonomous Region government passed a
new regulation in May which, if properly implemented, promises to
expand the use of the Mongol language. The regulation calls for in-
creased use of Mongolian in regional colleges, economic incentives
for students in Mongolian language schools, merit increases for bi-
lingual government workers, and increased Mongolian media
broadcasts. It also mandates greater regional funding for minority
language publications and broadcasts.8” The regulation contains
more specific provisions for promoting the Mongol language and
elevating the status of Mongolian speakers than found in national
laws or other local regulations.®8 The new regulation also contains
enforcement clauses, making it more likely to be implemented than
earlier official statements supporting minority language use.

Freedom from discrimination

The Chinese Constitution states that all minorities are equal and
prohibits all acts that discriminate against or oppress nationalities.
Nevertheless, ethnic discrimination continues to exist throughout
China, in both the government’s controls over cultural and religious
expression and in private and governmental hiring practices. Many
Han Chinese entrepreneurs with businesses in autonomous areas
intentionally recruit Han workers from neighboring provinces rath-
er than work with local minorities.89 Employers favor those with
fluent Mandarin language skills and, in some areas, certain job
listings bar specific minorities from applying.?? In the Tibetan Au-
tonomous Region, the highest paying jobs are largely staffed by
Han Chinese.?! The central and Xinjiang governments announced
personnel decisions in 2005 that explicitly favored Han Chinese
over minorities. In April 2005, for example, the government speci-
fied that 500 of 700 new civil service positions in southern
Xinjiang, where over 95 percent of the population is Uighur, would
be reserved for Han Chinese.?2 The government actively recruited
Chinese from outside of Xinjiang to assume key posts in the auton-
omous region, while providing insufficient incentives to stem the
flow since 1979 of more than 200,000 trained personnel from
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Xinjiang to the east coast.?3 Han Chinese now constitute over 40
percent of the population in Xinjiang, compared to less than 6 per-
cent in 1949. In April 2005, 9,000 workers from Han-populated
poor counties in Gansu accepted “long-term contracts” to work on
Production and Construction Corps farms in Xinjiang, despite high
levels of unemployment among minorities living nearby.%4

Rights Violations in Xinjiang9®

Since the Soviet Union dissolved in 1991 and independent states
were established in Central Asia, the Chinese government has
tightened controls over Uighur expressions of ethnic identity.2¢
Since the 9/11 terrorist attacks in the United States, the Chinese
government has equated peaceful expressions of Uighur identity
with “subversive terrorist plots.”97 The Xinjiang government has
increased surveillance and arrests of Uighurs suspected of “har-
boring separatist sentiments” since popular movements ousted So-
viet-era leaders in Ukraine, Georgia, and Kyrgyzstan.?® In May
2005, the Xinjiang government intensified its “strike hard” cam-
paign against activities it characterizes as ethnic separatism, reli-
gious extremism, or international terrorism.?° In September 2005,
Chinese authorities declared the “East Turkestan forces” the pri-
mary terrorist threat in China, and acknowledged that Xinjiang au-
thorities have increased police surveillance and political controls
throughout the region this year.100

Recent government policies only exacerbate ethnic tensions in
Xinjiang. The government’s promotion of rapid economic develop-
ment in the region disproportionately benefits Han Chinese and,
together with restrictions on religious, linguistic, and cultural free-
doms, and government-supported, large-scale Han migration into
the area, has increased Uighur resentment and fears of coercive
cultural assimilation.101 Although the extensive security apparatus
in Xinjiang192 appears for the present to have crushed Uighur calls
for greater autonomy, scholars report that “the majority of Uighurs
are unhappy with the system of autonomy and the course of poli-
tics.” 103 One prominent Western scholar notes that “repression on
this scale may temporarily succeed in subduing the expression of
ethnic identity but in the long-term it can only increase the resent-
ment that Uighurs feel . . . and fuel deeper conflict in the fu-
ture.” 104

Many of the rights granted by the REAL are given to autono-
mous area governments rather than to individual citizens, and the
government carefully controls the appointment and training of all
Uighur officials. According to one U.S. scholar, “in the estimation
of ordinary Uighurs, those Uighurs who have risen to top leader-
ship positions have been selected not for their responsiveness to
popular concerns but because of their tractability.” 105 Uighur offi-
cials, like ethnic officials in Tibetan areas, are subject to rigorous
political indoctrination. As part of the ongoing national “Advanced
Culture” campaign, the Xinjiang government insists that all Party
members, who must be atheists, carefully study the “correct rela-
tionship between religion and advanced socialist culture.”106 A
2004 article in the Party’s main theoretical journal reported that
Xinjiang is intensifying political education for all government work-
ers, particularly for those with “paralyzed thinking . . . who fail to
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clearl%rmdistinguish between legitimate and illegal religious activi-
ties.”

The government continued its campaign to restrict the use of the
Uighur language in favor of Mandarin Chinese, despite provisions
in the REAL protecting the right of minorities to use and promote
their own languages. Government efforts to limit Uighur language
use began in the 1980s, but have intensified since 2001 and
throughout the past year.108 In May 2002, the Xinjiang government
announced that Xinjiang University would change the medium of
its instruction to Mandarin Chinese. A March 2004 directive or-
dered ethnic minority schools to merge with Chinese-language
schools and offer classes in Mandarin.199 Despite a severe shortage
of teachers in Xinjiang,11° the government is forcing teachers with
inadequate Mandarin Chinese out of the classroom.!1! Party Sec-
retary Wang Lequan noted in April 2005 that Xinjiang authorities
are “resolutely determined” to promote Mandarin language use,
which he found “an extremely serious political issue.” 112 The gov-
ernment favored Mandarin speakers when setting school admission
requirements and in hiring government personnel.113

Uighurs have not been able to determine their own school cur-
ricula as provided by the REAL. The government demands that
teachers place primary emphasis on political instruction over other
subjects.114 Any mention of religion in the public schools is strictly
prohibited. Primary and middle schools are barred from offering
Arabic language instruction because according to the government
“Arabic has never been a language used by any of our minorities
and has only been used as a religious language by a small number
of people.”115 In January 2005, Wang urged the Party to rewrite
textbooks and “increase the regulation of classroom instruction,
academic forums, seminars, and community activities.” 116 He em-
phasized the importance of “politicians managing education and
politicians operating schools.” Throughout the province, schools be-
came the “battlefront for strengthening the Party.”117 The Yili
Kazakh Autonomous Prefecture Educational Department criticized
teachers for “putting too much emphasis on teaching and not
enough on politics.” 118 In April 2005, Wang announced that more
than 1,700 college teachers had completed 20-day training classes
on increasing political controls in schools.119

Government controls over expression increased in 2005 as the
Xinjiang and central authorities “waged war” against what they
called “new plots” to divide the country by those “raising the ban-
ner of ‘human rights,” ‘nationalities,” and ‘religion.’” 120 A Xinjiang
prefectural Party secretary alleged that splittists were using DVDs,
popular music, movies, and literature to promote separatism. He
also claimed it was necessary to intensify controls over all forms
of media and art, increase Party propaganda, use loudspeakers and
banners in every village, and remain diligent so that the Party can
maintain national unity.121

The government continues to arrest Uighur journalists and au-
thors who write news articles or literary pieces that the govern-
ment charges “incite separatism” or “disclose state secrets.” The
Xinjiang authorities define any discussion of “important” ethnic
policies as a state secret.’22 In February 2005, the Kashgar Inter-
mediate People’s Court sentenced Uighur author Nurmemet Yasin
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to 10 years imprisonment for publishing a short story in the
Kashgar Literature Journal allegedly containing allegories “inciting
splittism.” 123 Doctoral candidate Tohti Tunyaz continues to serve
an 11 year sentence imposed in 1999 for “revealing state secrets”
in Japanese publications on Uighur history.124

The government has sentenced many Uighurs to long prison
terms for peacefully expressing discontent with government poli-
cies. In August 1999, a Xinjiang court sentenced a group of 18
Uighurs to prison terms of up to 15 years for alleged separatist ac-
tivities, none of which involved violence.125 The alleged leader of
the group, Shirmemhemet Abdurishit, is serving a 15 year sen-
tence.126 Although in March 2005 the government released Uighur
businesswoman Rebiya Kadeer several months before the end of
her eight year sentence for “leaking state secrets,” hundreds of
Uighur prisoners of conscience remain in prison.127 Authorities
began harassing Kadeer’s relatives in Xinjiang after she publicly
discussed the plight of the Uighurs from her new home in the
United States.128

III(b) RIGHTS OF CRIMINAL SUSPECTS AND DEFENDANTS
FINDINGS

e China’s criminal justice system experienced continued up-
heaval over the past year. After several wrongful conviction
scandals, the central government permitted a broad public cri-
tique of the criminal justice system. This discourse confirmed
the extent to which coerced confessions, police incompetence,
pervasive presumptions of guilt, extrajudicial influences on the
courts, restrictions on defense attorneys, and other problems
undermine the fairness of the criminal process.

e The Chinese government continues to use administrative
procedures and vaguely worded criminal laws to detain Chi-
nese citizens arbitrarily for exercising their rights to freedom
of religion, speech, and assembly. The UN Working Group on
Arbitrary Detention noted in December 2004 that the Chinese
government has not adequately reformed these practices.

e Many Chinese scholars and officials continue to push for re-
forms within the boundaries set by the Communist Party and
Chinese legal culture and to engage foreign counterparts in
this process. Domestic reaction to recent wrongful conviction
scandals has created new momentum for some criminal justice
reforms.

China’s “Strike Hard” Campaign and New Scrutiny of the Criminal
Justice System

The Chinese government’s “strike hard” anti-crime campaigns
are evolving from periodic and intense national crackdowns into a
lower-intensity but permanent feature of the law enforcement land-
scape. This trend continued over the past year. While stressing the
need to maintain “strike hard” efforts, key Chinese law enforce-
ment officials emphasized that “strike hard” must become a “regu-
larized” and “long-term” policy.! Some Chinese sources suggest the
government is transforming “strike hard” in part because leaders
recognize that many criminals simply wait for the periodic cam-
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paigns to end and then resume their activities.2 One Chinese
source also noted that the intense, short-term campaigns of the
past resulted in rights abuses and injustice.3 Within this evolving
“strike hard” framework, public security agencies continued to
launch frequent, small-scale anti-crime campaigns targeting par-
ticular regions or crimes.

Overall crime rates continued to rise in China in 2004, according
to official statistics and regional reports. Public security agencies
filed a total of 4.7 million criminal cases and prosecutors approved
the arrest of 811,102 people in 2004, both increases of more than
7 percent over the prior year.® Courts handled 644,248 criminal
cases, an increase of 1.5 percent over 2003.6 Juvenile crime in-
creased 19.1 percent over 2003 and is one of the fastest growing
categories of crime in China.” While officials published a few statis-
tics reflecting positive trends, such as a drop in some violent crimes
in 2004, leadership statements, public surveys ranking security as
a major concern and regional complaints about increases in petty
crime all point to a growing crime problem.8

In early 2005, Chinese reports on two wrongful murder convic-
tions focused national attention on abuses in the criminal justice
system.? The first case involved Nie Shubin, who was executed in
1994 for rape and murder. In January 2005, a suspect detained in
another case confessed to the murder and provided police with a
detailed account of the crime scene. The second case involved She
Xianglin, who was convicted of murdering his wife in 1994 after
she disappeared. In March 2005, his wife suddenly returned to
their village. Both cases reportedly involved coerced confessions,
questionable investigative work, and interference by Party officials.
In Mr. She’s case, an appeals court rejected the trial verdict four
times because of questionable evidence but eventually allowed the
conviction to stand after the trial court changed his death sentence
to 15 years imprisonment. As news of these cases spread, reports
of other wrongful convictions emerged.1°

Together, the Nie and She cases elicited a strong reaction in the
Chinese news media and prompted public scrutiny of the criminal
justice system. Although the Chinese government generally tight-
ened information controls over the past year [see Section III(e)—
Freedom of Expression], it permitted and in some cases encouraged
public critiques of the criminal justice system as the scandals un-
folded. Xinhua and the People’s Daily noted that Mr. She’s case
had “exposed some holes in the judicial system” and prompted a
“rethinking” of human rights protections.!l Chinese scholars and
journalists, invoking these and other wrongful conviction cases,
published detailed critiques on many problems in the criminal jus-
tice system.12 As one commentator observed, “as one case of wrong-
ful death sentence after another is exposed, we see cursory, rushed
investigations, confessions extorted by torture, unreliable poly-
graph reports, maliciously manufactured perjury and false evi-
dence, suppression of evidence helpful to the accused, and so on.” 13
The two cases, news of which broke as senior officials were dis-
cussing death penalty reform, also intensified public discussion of
capital punishment. These discussions offered new insights into
China’s criminal justice system and shaped debate over criminal
justice reforms.
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Law enforcement officials continued to stress the need for both
greater efficiency and more accountability. Responding to criticism
that the wrongful conviction cases were in part the product of poor
investigative work, the Ministry of Public Security (MPS) report-
edly launched a nationwide campaign to improve investigative ca-
pacity.!* China has significantly fewer police officers per capita
than the international average,'® and some law enforcement agen-
cies focused on hiring personnel and deploying more officers on the
street.16 Beijing established blacklists of underperforming districts
to encourage better policing.1?” Senior Chinese officials also pub-
licized efforts to crack down on corruption and abuses in the crimi-
nal justice system and stressed the need to balance “strike hard”
efforts and the protection of suspect rights.1®8 In December 2004,
the UN Working Group on Arbitrary Detention (UNWGAD) noted
that official statements on the importance of human rights rep-
resented a positive development.19

Political Crimes

The Chinese government continues to imprison, detain, or other-
wise harass intellectuals, reporters, dissidents, believers engaged
in “illegal” religious activities, unauthorized Internet publishers,
and others for the peaceful exercise of fundamental rights guaran-
teed under China’s Constitution and the Universal Declaration of
Human Rights. Although the Chinese government released a small
number of political prisoners, including Rebiya Kadeer, Huang Qi,
and Xu Guang, many Chinese citizens, including Yao Fuxin, Xiao
Yunliang, Su Zhimin, Gong Shengliang and other members of the
South China Church, Yang Jianli, Jigme Gyatso, Ngawang
Phuljung, Choeying Khedrub, Tohti Tunyaz, Jin Haike, Xu Wei,
Yang Zili, Zheng Houhai, Mao Hengfeng, and thousands of others
continued to serve long prison or re-education through labor sen-
tences for political offenses.29 In June 2005, the Chinese govern-
ment rejected a U.S. appeal for an accounting of prisoners still
detained for activities related to the Tiananmen Square democracy
protests.2l The government also launched a new crackdown on
dissent that resulted in a wave of political detentions and prosecu-
tions [see Section III(d)—Freedom of Religion and Section III(e)—
Freedom of Expression].22 In many cases, police detained these and
other individuals without formal charge or judicial review. Arbi-
trary detentions intensified during politically sensitive periods,
such as the period following the death of former Chinese Premier
Zhao Ziyang in January 2005, the annual meeting of the National
People’s Congress (NPC) in March 2005, the anniversary of the
June 4th Tiananmen democracy protests, and the visit of UN High
Commissioner for Human Rights Louise Arbour in September
2005.23

Chinese authorities continue to apply vague criminal and admin-
istrative provisions to detain citizens for political offenses. In some
cases, the government charges political activists with “endangering
national security,” “subversion,” or “inciting splittism.”24 In other
cases, public security agencies sentence political offenders to re-
education through labor (RETL) or other forms of administrative
detention without trial.25 After its 2004 visit to China, the
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UNWGAD noted that the Chinese government had made no signifi-
cant progress in reforming these mechanisms:

None of the recommendations that the working group
formulated in its earlier report have been followed. No def-
inition of the term “endangering national security” in
criminal law was adopted, no legislative measures have
been taken to make a clear-cut exemption from criminal
responsibility of those who peacefully exercise their rights
guaranteed in the Universal Declaration of Human Rights,
and no real judicial control has been created over the pro-
cedure to commit someone to re-education through labor.26

The Chinese government took a few positive steps on issues re-
lated to political crimes. Late in 2004, the Chinese Foreign Min-
istry announced that the government had formed a “special task
force” on ratification of the International Covenant on Civil and Po-
litical Rights (ICCPR).27 In addition to the prisoner releases noted
above, in January 2005, the Chinese government provided new in-
formation on paroles, sentence reductions, and potential sentence
reductions for a number of Chinese political prisoners.28 In April
2005, the U.S. State Department announced a Chinese government
clarification that there is not a stricter standard for evaluating sen-
tence reductions and parole for “security” crimes. Chinese authori-
ties also pledged to conduct a national review of cases involving
political acts that are no longer crimes under Chinese law.29 China
announced the last two steps shortly before the UN Human Rights
Commission met in Geneva in March 2005.

Arbitrary Detention30 in the Formal Criminal Process

Despite government statements on the importance of ending un-
lawful extended detentions, law enforcement authorities continue
to hold criminal suspects for long periods without formal charge or
trial. Following a two-year campaign, courts and law enforcement
agencies claimed in early 2005 that they had cleared all cases of
“illegal extended detention.” 31 Such claims are impossible to verify.
Even if many such cases have been cleared, Chinese authorities
continue to manipulate legal rules and loopholes to “lawfully” hold
criminal suspects for long periods without formal charge and
trial.32 In one recent example, after investigating New York Times
researcher Zhao Yan for seven months on charges of leaking “state
secrets,” police suddenly claimed to have found “evidence” of fraud
against him. Law enforcement officials had already invoked several
legal exceptions to extend Zhao’s pretrial detention, and the legally
permitted detention period was about to expire.33 Under Chinese
law, the new charge permitted police to reset the pretrial detention
clock to zero and investigate Zhao for up to another seven
months.34 In practice, with no limit on the number of “new crimes”
that police can assert, suspects can be held in pretrial detention for
years. Chinese criminal law experts suggest that such provisions
are often abused and that abuses are not limited to “sensitive”
cases.35

Chinese law does not meet minimal international standards for
prompt judicial review of criminal detention and arrest. Under the
ICCPR, anyone arrested or detained on a criminal charge must be
brought before a judge or judicial officer promptly for review of the
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lawfulness of his detention or arrest.3¢ In December 2004, the
UNWGAD found that China’s Criminal Procedure Law (CPL) and
related regulations on pretrial detention fail to meet this basic
standard because (1) Chinese suspects continue to be held for too
long without judicial review; (2) procurators, who review arrest de-
cisions, only examine case files and do not hold a hearing; and (3)
a procurator cannot be considered an independent judicial officer
under applicable international standards.37

Administrative Detention

The Chinese government continues to punish large numbers of
offenses administratively without effective judicial review. Public
security agencies reported that they punished 5.3 million “public
order” offenses in 2004, nearly eight times the number of criminal
cases handled by courts.38 “Public order” offenses include traffic of-
fenses, public disturbances, prostitution, drug use, and other
“minor crimes” that the Chinese government typically sanctions
with administrative penalties rather than formal criminal sen-
tences.3? In some instances, public security agencies handle cases
administratively because they do not have enough evidence for a
formal prosecution,?® or because it is a convenient method for de-
taining political offenders.#! Administrative penalties can range
from a disciplinary warning or fine to detention in a RETL center
for up to three years, with the possibility of a one-year extension.42
Forms of administrative detention include short-term detention
under China’s Public Order Administration Punishment Regula-
tions, RETL, forced psychiatric commitment, “custody and edu-
cation” of prostitutes and their clients, forced drug detoxification,
work study schools, and detention imposed on corrupt officials
under Party rules.43 Although many public order cases probably do
not result in a detention, at least 250,000 to 300,000 individuals
are currently detained in approximately 300 centers in the RETL
system alone.44

Public security agencies administer RETL and other forms of ad-
ministrative punishment without effective judicial review or the
minimal protections offered defendants in China’s formal criminal
justice system.4> The Chinese government argues that administra-
tive detention decisions are subject to judicial review under China’s
Administrative Litigation Law (ALL), but the UNWGAD concluded
that ALL review is “in light of what happens in reality, of very
little value” and that “no real judicial control has been created over
the procedure to commit someone to re-education through labor.” 46
In its December 2004 report, the UNWGAD found RETL to bea
violation of the ICCPR and applicable international standards that
require prompt judicial review of the lawfulness of detentions. The
UNWGAD report concluded that the Chinese government had
made no significant progress in reforming the system over the past
seven years.4? It also noted that RETL violates China’s own domes-
tic law, which requires that all deprivations of freedom be author-
ized by national law, not administrative regulations.48

Although the Chinese government is in the process of reforming
the administrative punishment system, it is unlikely to be abol-
ished. In August 2005, the NPC Standing Committee (NPCSC)
passed a new Public Order Administration Punishment Law to re-
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place a corresponding set of regulations.4® The new law, which be-
comes effective in March 2006, contains specific statements on the
protection of human rights concerns on paper, establishes a limit
of 20 days detention for multiple public order offenses (as opposed
to the 30 days public security officials reportedly requested), and
prohibits torture and the collection of evidence through illegal
means.5? The final version of the law, however, maintains public
security as the entity that adjudicates and administers punish-
ments for public order violations within its scope, sets a maximum
interrogation period of 24 hours (rather than the 12 hours proposed
in an earlier draft), does not provide the accused with the right to
a hearing in detention cases or the right to legal representation,
and creates new categories of offenses including “inciting or plot-
ting illegal assemblies, marches, or demonstrations.”

Pressure to reform the RETL system is also building, particu-
larly in the NPC.51 In the fall of 2004, China’s Justice Minister de-
scribed government efforts to make RETL more humane, but em-
phasized that the foundations of the current system would remain
in place.52 The government is also reportedly considering a new
“Law on the Correction of Unlawful Acts” that would provide a
basis in national law for RETL.53 The draft law reportedly en-
hances the rights of RETL detainees by setting a maximum sen-
tence of 18 months; permitting defendants to hire a lawyer, request
a hearing, and appeal sentences handed down by public security in
RETL cases; and making detention centers more open and hu-
mane.>* While the reforms could be a positive step, some observers
have noted that the MPS is resisting reform efforts, and that given
the rise in crime and the government’s reliance on RETL to main-
tain public order and punish political offenders, the reforms may
have little impact on RETL in practice.55

In addition to RETL and short-term detention under the public
order administration provisions, law enforcement officials have the
power to forcibly commit individuals to psychiatric facilities.>6 The
MPS manages a network of at least 30 ankang, or special psy-
chiatric institutions, and in some cases uses these institutions to
hold repeat petitioners or political offenders, such as human rights
activist Wang Wanxing, along with genuine mental patients.57 In
2004, the UNWGAD found that the government’s system of con-
fining mentally ill persons is a “form of deprivation of liberty and
lacks the necessary safeguards against arbitrariness and abuse.” 58
Treatment in these institutions is sometimes brutal.5?

Under administrative regulations, police may also forcibly com-
mit drug users to rehabilitation centers for up to one year.60 Re-
peat offenders may be sentenced to RETL terms.61 As of 2003,
China maintained a network of at least 583 forced rehabilitation
centers and 151 detention centers for drug users.62 Chinese sources
report that in 2004, 273,000 addicts received treatment at forced
rehabilitation centers, while 68,000 were “treated” at RETL cen-
ters.63 Drug rehabilitation centers have been associated with nu-
merous problems and abuses, including a relapse rate of over 90
percent, excessive fee collection from detainees, understaffing due
to a lack of funding, and violence against detainees.f* In June
2005, for example, a man was allegedly beaten to death in a
Guangdong detoxification center.6> According to a former detainee,
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the center had a reputation for irregular fatalities and had been
told to improve its record. Human rights activists allege that such
abuses are common.%6

Before 2003, civil affairs and public security agencies also had
the power to administratively detain and repatriate indigents, mi-
grants, and other individuals without proper residence permits
under China’s custody and repatriation system.67 After a detainee
died in custody in 2003, the State Council abolished this system
and replaced it with a system of voluntary aid centers.68 A surge
of indigents and beggars on the streets of some large Chinese cities
suggests that the new system has been implemented in some
areas,®® but a recent scandal in Jiangxi province indicates that
some smaller cities still practice custody and repatriation.’? In the
Jiangxi case, county officials rounded up indigents and left them in
a remote area in the middle of winter. The officials told a reporter
that they had not established an aid center as required because
they lacked funds and were continuing to detain and repatriate va-
grants, a practice they claimed was common in many counties.?!

Torture and Abuse in Custody

Although torture is illegal in China, law enforcement torture and
abuse remains common. Over the past year, Western news media
and NGOs continued to report the widespread use of torture to co-
erce confessions and to punish detainees.”?2 Prompted in part by
public outrage over the Nie Shubin and She Xianglin wrongful con-
viction cases, Chinese news media also published reports indicating
that torture and coerced confessions remain widespread,’® high-
lighting individual cases of torture and abuse,’* and examining the
roots of the torture problem.?”> Forms of torture and abuse cited in
Western and Chinese reports include beating, electric shock, and
painful shackling of the limbs.

Chinese analysts blame the torture problem on a number of so-
cial, institutional, and legal factors. Social and institutional factors
include a lack of legal consciousness, poor training, and weak fo-
rensic skills on the part of investigative personnel (problems that
lead to an over-reliance on confessions). Prevailing social attitudes
towards criminal suspects, a presumption of guilt at all stages of
the criminal process, pressure from leaders and society to dem-
onstrate progress in fighting crime and secure convictions in major
cases, and the practice of tying law enforcement salaries and
promotions in part to case-breaking rates are other factors that
contribute to the problem.”® Among the legal factors cited are the
absence of lawyers at interrogations, a general failure to prosecute
torture cases, the lack of a legal presumption of innocence and
right to remain silent, and the lack of a rule requiring the exclu-
sion of illegally gathered evidence.”?

Law enforcement agencies claim to be addressing the torture
issue through well-publicized crackdowns, enhanced investigative
training, and better procuratorial supervision.”® Procuratorates na-
tionwide reported the prosecution of 1,924 officials for torture, ille-
gal detention, and other violations of human rights between July
2004 and July 2005.7° In Jiangxi province, an experimental pro-
gram that requires prosecutors to conduct face-to-face interviews of
criminal suspects during the arrest review process reportedly



30

uncovered several torture cases.8? In May 2005, the Supreme
People’s Procuratorate (SPP) publicly claimed that it would make
ending torture and coerced confessions a priority in 2005 and an-
nounced a new policy of encouraging more vigorous investigation of
torture allegations and prohibiting the use of illegally obtained
evidence.81 The MPS announced a requirement that police chiefs
personally hear petitions on law enforcement abuse.?2 Finally, in
August 2005, UN Special Rapporteur on Torture Manfred Nowak
announced that he had reached agreement with the Chinese gov-
ernment for a visit to China in November 2005.83

Recent reports suggest that the controversy surrounding the Nie
and She cases may also be creating momentum for modest legal
reforms. In April 2005, Sichuan province prohibited the use of evi-
dence acquired through illegal means and introduced a require-
ment that interrogations in “major cases” be taped. Under the new
rule, courts must exclude coerced statements and confessions un-
less police provide a reasonable explanation for the alleged coercion
or agree to investigate allegations of abuse.84 In May 2005, Chinese
news media reported that three district public security bureaus
were taking part in an experimental program under which criminal
suspects may request either the presence of a lawyer during inter-
rogation or the taping of the interrogation.85

The wrongful conviction cases have also helped forge a consensus
among scholars and officials for making the prevention of torture
a priority in upcoming amendments to China’s CPL.86 The NPC
Legislative Affairs Commission is currently researching CPL
amendment issues.8” Consideration of a draft amendment proposal
is tentatively scheduled for 2006, with final passage slated for
2007.88 Several of the local experiments described above correspond
to proposed amendments to the CPL, suggesting that the govern-
ment is testing reforms at a local level before implementing them
nationwide.82 Some Chinese legal experts stress that to prevent
abuse in practice, reforms should include enhanced rights for de-
fense lawyers, a right to remain silent, an evidence exclusion rule
that would bar all illegally obtained evidence (including evidence
derived from coerced confessions) from criminal trials, and more
vigorous prosecution of officials who resort to torture.?© Reports of
some public security resistance to the local experiments on lawyer
access during interrogations and comments in the media indicating
that scholarly expectations are too “idealistic” suggest that law en-
forcement agencies may resist broad rights enhancement for sus-
pects and defendants.91

Access to Counsel and Right to Present a Defense

Most Chinese defendants go to trial without a lawyer. Chinese
law grants criminal defendants the right to hire an attorney, but
guarantees pro bono legal defense only if the defendant is a minor,
faces a possible death sentence, or is blind, deaf, or mute.92 In
other cases in which defendants cannot afford legal representation,
courts may appoint defense counsel or the defendant may apply for
legal aid, but the law does not guarantee free legal representa-
tion.93 Legal aid resources for all types of cases expanded in
2004.9¢ Lawyers represent criminal defendants in at most about 30
percent of cases, however, and the rate of representation continues
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to drop.?5 Domestic sources cite fear of law enforcement retribution
and the lack of legal protections for lawyers (along with low fees)
as major factors in the low rate of representation.%6

Even when criminal defendants are able to find lawyers, they
often have difficulty meeting with them. Under Chinese law,
suspects have a right to meet with their lawyers after police inter-
rogate them or from the first day of their formal detention.?” Nev-
ertheless, even after the first interrogation, police often manipulate
legal exceptions to deny lawyers access to their clients or otherwise
obstruct or encumber such access.?® For example, Sichuan public
security officials on several occasions denied requests by detained
American businessman David Ji to meet with his attorneys, argu-
ing that such meetings were “inappropriate” or “inconsistent with
Chinese law.”99 Only about 14.5 percent of criminal suspects in
Beijing, one of China’s most legally advanced locales, met with an
attorney during the first 48 hours of detention.190 Although public
security officials attribute the small number of lawyer meetings to
low legal consciousness and economic difficulties on the part of sus-
pects, a Beijing Youth Daily article cited police suspicion of lawyers
as the major reason.101

Other obstacles make it difficult for lawyers to build and present
an adequate defense. Legal aid organizations, which are publicly
funded and supply defense lawyers in a significant portion of crimi-
nal cases, risk jeopardizing their funding if they offend local offi-
cials.102 In practice, defense lawyers cannot start building a case
until the official investigation ends and a case is transferred to the
procuratorate.193 Even then, police and procuratorates often deny
lawyers access to government case files and information, despite
provisions in the CPL that are intended to guarantee access to
those materials.194¢ Defense lawyers must obtain permission from
procurators and courts to interview witnesses and crime victims.105
In addition, fewer than 5 percent of witnesses in criminal cases ap-
pear in court.196 One source discussed in detail how law enforce-
ment officials often intimidate or detain defense witnesses or wit-
nesses who change their testimony at trial to the detriment of law
enforcement.197 The inability of defense lawyers to cross-examine
witnesses undermines their ability to represent their clients.108
One Chinese scholar involved in the discussion of upcoming amend-
ments to the CPL suggests that a provision requiring witnesses to
appear in court may be written into the law.109

Finally, local authorities sometimes harass and even prosecute
defense lawyers who work on sensitive cases or defend their clients
too vigorously. In February 2005, for example, Shanghai authori-
ties suspended the law license of defense lawyer Guo Guoting and
later placed him under temporary house arrest.110 As a result, Guo
was unable to appear in court on behalf of imprisoned journalist
Shi Tao in late April. Law enforcement officials sometimes intimi-
date defense lawyers by charging or threatening to charge them
with “evidence fabrication” and other crimes.111 Most such charges
prove to be groundless. According to one prominent Beijing lawyer,
over 90 percent of the more than 100 lawyers accused of violating
Article 306 of the PRC Criminal Law, a provision on evidence fab-
rication, have been cleared of wrongdoing.112 Other statistics indi-
cate that nearly 80 percent of the 500 lawyers detained, accused,
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or punished for all reasons between 1997 and 2002 were eventually
found innocent of any wrongdoing.113 Such groundless charges put
attorneys on the defensive and have a chilling effect on criminal
defense work.114

Lawyers in China indicate that their work environment has not
improved significantly. In August 2004, one Chinese publication re-
ported that the Beijing Justice Bureau canceled a multi-year study
on the work environment for Chinese defense attorneys in 2002
after results from the initial 600 responses revealed major prob-
lems.115 Lawyers interviewed for the article expressed doubt that
the environment for defense attorneys would improve much in the
near future. Chinese legal experts complain that the relative power
of the prosecution and defense is too unbalanced, and that criminal
courts rarely give much consideration to defense arguments.116

Some Chinese authorities are experimenting with local reforms
to improve lawyer access to their clients and allow them to be
present during interrogations.!1?” Enhanced lawyer involvement at
the pre-trial stage could serve as a meaningful check on torture.
More lawyer involvement could also improve an innocent suspect’s
chance of exoneration, since statistics suggest that Chinese sus-
pects have a better chance of avoiding criminal sanction during the
investigation stage than during the trial stage of the criminal proc-
ess.118 The All-China Lawyers Association (ACLA) has made sev-
eral recommendations to strengthen defense investigation rights
and provide remedies for defense lawyers who encounter official ob-
stacles. ACLA also recommended creating judicial checks on pros-
ecutorial discretion in charging lawyers with evidence fabrication
and other crimes, providing lawyers with limited immunity from
prosecution, and delegating the responsibility for disciplining law-
yers to lawyers associations.11® Some of these recommendations are
reportedly under consideration in upcoming amendments to the
Lawyers Law and CPL.120

Fairness of Criminal Trials and Appeals

Trials in China nearly always result in convictions. The convic-
tion rate for first-instance criminal cases was over 99 percent in
2004.121 Chinese defendants exercised their right to appeal convic-
tions in only about 15 percent of criminal cases, and those who did
appeal faced limited prospects for reversal.l22 In total, appeals
courts changed judgments in about 13.2 percent of cases they re-
viewed (roughly 2.1 percent of all criminal cases adjudicated in
2004).123 Because many changed judgments probably involve sen-
tence reductions, the percentage of convictions actually overturned
on appeal is likely even lower.12¢ In addition, under Chinese law
prosecutors have the right to appeal acquittals or request “adju-
dication supervision” from higher courts until they obtain a guilty
verdict.125 In practice, prosecutors have an incentive to do so, since
acquittals may result in official liability for wrongful detention.126
Prosecutors may request such “adjudication supervision” as a mat-
ter of right. Defendants may only do so with the consent of the
court, however, as imprisoned American businessman Jude Shao
found when the Supreme People’s Court (SPC) denied a petition for
review of new evidence in his case.127
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Appeals courts are reluctant to overturn convictions, even when
they have misgivings about evidence of guilt. In some cases, ap-
peals courts decide instead to give relatively light sentences or, in
the case of a capital crime, suspend a death sentence to “leave
room for unforeseen circumstances.” 128 In other questionable cases,
appeals courts abuse a procedural provision that allows them to
send cases back to first instance courts for retrial.l2® In part be-
cause they face potential liability and professional sanction for in-
correct decisions, however, trial courts have built-in incentives not
to change verdicts.130 As a result, some cases based on question-
able or incomplete evidence bounce back and forth between courts,
sometimes for years, until prosecutors can dig up more evidence,
the appeals court relents, or courts and prosecutors reach some
compromise such as a reduced sentence.!3! Chinese commentators
have noted that multiple retrials can lead to wrongful convictions
and advocate restricting the number of times a case can be retried
or the number of times either prosecutors or defendants can re-
quest “adjudication supervision.” 132 Court sources indicate that re-
form of the retrial system is currently under consideration.133

Senior court officials and Party political-legal committees con-
tinue to influence judicial decision-making, particularly in sensitive
or important criminal cases. In the Nie Shubin wrongful execution
case, for example, the original trial judge tried to deflect responsi-
bility for the apparent wrongful conviction by telling Chinese
reporters he just follows orders.13* Domestic accounts of other
wrongful convictions and sensitive cases highlight continuing Party
interference.135

Capital Punishment

Chinese criminal law includes approximately 68 capital offenses,
the majority of which are non-violent crimes such as bribery and
embezzlement.136 The Chinese government has reportedly estab-
lished an “execute fewer, execute cautiously” policy, and at least
one Chinese source suggests that the number of executions has
dropped in recent years.137 The government, however, publishes no
official statistics on the number of executions, which it considers a
state secret.138 Several Chinese sources have hinted that the an-
nual number of executions in China is in the thousands.139

The Chinese government appears willing to reform death penalty
practices gradually. An ongoing domestic debate over the death
penalty and its scope intensified over the past year, particularly
after Chinese news media publicized accounts of wrongful convic-
tion cases.14? Scholars and commentators expressed concern about
wrongful executions and focused on how to prevent them.14l Chi-
nese sources cite broad popular support for the death penalty and
the need for a deterrent against crime as justifications for main-
taining it.142 The government has indicated that while it will main-
tain capital punishment for the foreseeable future, it will work to
ensure fair application of the death penalty by refining death pen-
alty review procedures and gradually reducing application of the
death penalty in favor of long-term imprisonment.143 Some reform
advocates suggest that the government could start this process by
eliminating capital punishment for economic crimes, or by elimi-
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nating the immediate execution of death sentences in favor of sus-
pended death sentences.144

In March 2005, SPC President Xiao Yang declared that the SPC
will take back the power of reviewing all death penalty decisions
next year.145 Central authorities have called for a review of the
necessary legislative changes in October 2005, with implementation
of the reform tentatively set for sometime in 2006.146 The SPC is
in the process of establishing three new criminal tribunals and
transferring hundreds of judges to Beijing to handle the increased
caseload that will result from the reform.147 Emboldened by public
outrage over the Nie and She cases, commentators have called for
accelerated implementation of the reform, open hearings during
death penalty reviews, and a moratorium on implementation of
current death sentences until the SPC can review all current
cases.148 Chinese experts view the return of this power to the SPC
as an important step in preventing wrongful executions. While the
SPC changed judgments in nearly one-third of the 300 death sen-
tences it reviewed in 2003, provincial high courts changed judg-
ments in only one percent of the death sentences they reviewed.149

Several new reports on the use of organs removed from executed
prisoners emerged over the past year. One U.S.-based NGO re-
ported that hospitals in Guangzhou, Xucheng, and Zhengzhou con-
tinue to harvest organs from executed prisoners and sell them for
profit.150 Several articles in China’s domestic news media noted the
demand for transplants and highlighted a domestic debate over
whether or not condemned prisoners should be permitted to donate
their organs, suggesting that the use of prisoner organs is an issue
of concern to some Chinese.151 One legal expert argued that organ
donations by prisoners, even if voluntary on their face, should be
prohibited because there is no way to rule out coercion by criminal
justice officials and because the practice could encourage more exe-
cutions.152 In June 2005, the Chinese government announced that
it would issue a national regulation on organ transplants that
would ban trading in human organs and limit the number of hos-
pitals that are authorized to perform transplants.'53 The govern-
ment did not make clear whether the new regulations would
address the use of organs removed from executed prisoners.

Additional Reform Initiatives and Criminal Justice Exchanges

In addition to the reforms noted above, the Chinese government
reported several criminal justice reform initiatives over the past
year. In response to the rise in juvenile crime, many reports fo-
cused on reform of the juvenile justice system.15¢ Ministry of Jus-
tice officials claimed to be engaged in an ongoing effort to improve
prison management and conditions.’5> A new directive from the
NPCSC requires expert witnesses to be independent agents, not
employees of courts or other government departments.156 The SPP
continued a rectification campaign aimed at exposing corruption in
the sentencing and parole process.157 Finally, in addition to draft
amendments to the Criminal Procedure Law, scholars and officials
discussed amendments to several laws that affect the criminal
process, including the Lawyers Law, the State Compensation Law,
and the Organic Law of the People’s Courts.158
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Prosecutors and courts also experimented with new citizen super-
vision mechanisms. Procuratorates nationwide reported imple-
menting a new system of citizen ombudsmen, or people’s
supervisors. Under applicable regulations passed in 2004, people’s
supervisors review cases when procuratorates dismiss a case or de-
cide not to prosecute, or when criminal suspects disagree with a
procurator’s formal arrest decision. People’s supervisors may ap-
peal to higher-level procuratorates when they disagree with a proc-
uratorial decision.15® According to the SPP, by the end of 2004,
procuratorates had more than 18,962 supervisors on staff. The su-
pervisors have reportedly reviewed a total of 3,341 cases, appealing
prosecutor decisions in 152 cases.160 In addition, new regulations
to re-establish a system of people’s assessors in the courts became
effective on May 1, 2005.161 People’s assessors are lay judges who
sit on a collegial panel of three judges and in theory have an equal
vote in deciding the outcome of selected criminal, civil, and admin-
istrative cases.162 As of April 2005, a total of 2,900 courts across
China reportedly had selected a pool of 26,917 people’s asses-
sors.163

Chinese scholars and officials continued to engage foreign gov-
ernments and legal experts on a range of criminal justice issues
over the past year. Chinese law enforcement agencies expressed a
growing interest in cooperating with other countries to combat
transnational crime and expanded cooperation with U.S. law en-
forcement agencies on money laundering, drug trafficking, and
other issues.'¢ Numerous international conferences and legal ex-
changes with Western NGOs, judges, and legal experts took place,
including programs on pre-trial discovery, defense attorneys, evi-
dence exclusion, criminal trials and procedure, pleas and simplified
prosecution procedures, bail, sentencing, parole, capital punish-
ment, prison reform, and other subjects.165 Participants in these
programs encouraged more such exchanges.166

Finally, the Chinese government continued to engage the inter-
national human rights community on issues related to the criminal
justice system. In addition to permitting a visit by representatives
of the UN Working Group on Arbitrary Detention in September
2004, the Chinese government agreed to host the UN Special
Rapporteur on Torture in November 2005.167 In July 2005, the
International Committee of the Red Cross established a regional of-
fice in Beijing after signing an agreement with the Chinese govern-
ment.168 In August 2005, China hosted a visit by the UN High
Commissioner on Human Rights.16° During the visit, the High
Commissioner and the Chinese government signed a Memorandum
of Understanding aimed at facilitating China’s implementation of
the ICCPR,170 although that achievement was overshadowed by a
contemporaneous spate of detentions.l’! Before the UN Human
Rights Commission met in Geneva in March 2005, the U.S. govern-
ment noted China’s commitment to open the ICRC office and re-
ceive these delegations as signs of progress in its human rights
policies.172
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ITI(c) PROTECTION OF INTERNATIONALLY RECOGNIZED LABOR RIGHTS
FINDINGS

e The Chinese government does not recognize the core labor
rights of freedom of association and collective bargaining. The
government prohibits independent labor unions and punishes
workers who attempt to establish them.

e Wage and pension arrears are among the most important
problems that Chinese workers face. Despite new government
regulations seeking to address the problem of unpaid wages
and pensions, Chinese workers continue to struggle to collect
wages and benefits because the relevant agencies do not en-
force the regulations.

e Workplace health and safety conditions are poor for millions
of Chinese workers, especially those in the coal mining indus-
try. China’s state-run news media have reported, with some ex-
ceptions, workplace accidents more openly and promptly than
in previous years, even when workers have been killed or
injured.

e Forced labor is an integral part of the Chinese administra-
tive detention system, and child labor remains a significant
problem in China, despite being prohibited by law.

Conditions for China’s Workers

The growing number of labor protests during 2004 and 2005 is
one indication that many Chinese workers are frustrated by the
lack of government action to enforce labor regulations and rules.?
Some workers protested because they did not receive the wages
owed them, others because corrupt officials stole their pension
funds.2 The government often arrests workers who lead peaceful
labor protests and detains them without permitting access to a law-
yer.3

Chinese central, provincial, and local governments adopted regu-
lations during the past year to address the growing problems of
wage arrears and unsafe working conditions.* These new regula-
tions lack enforcement mechanisms, and most workers lack the
money and legal resources to enforce their rights to a minimum
wage, overtime pay, or safe working conditions.5> According to the
Procuratorate Daily, workers are vulnerable because they are not
aware of their rights.® The All-China Federation of Trade Unions
(ACFTU), China’s sole legal union, with few exceptions, rarely
helps workers resolve workplace problems.?” Chinese news media,
however, have reported on the problems that workers have in en-
forcing their rights.8

Some Chinese legislators, academic experts, and labor leaders
advocate labor law reform in China. For example, a National Peo-
ple’s Congress delegate called for a major revamping of outdated
labor laws that he argued are still tied to an economy dominated
by state-owned enterprises and no longer relevant in China’s devel-
oping market economy.? A similar opinion piece in the China Daily,
also advocating labor law reform, stated the case for more protec-
tions for workers, particularly migrants:

There are more than 100 million migrant workers in
China’s cities. Scattered throughout various sectors, they
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work long hours and earn poor salaries. Some of them,
such as construction workers, live in shabby temporary
housing. Worse, their interests are not adequately cared
for. Defaults on their payment are common.10

Deaths from accidents in Chinese coal mines have compelled
central, provincial, and local government officials to make public
statements in support of coal miners.1! In practice, however, the
government has been ineffective in their efforts to improve unsafe
working conditions in most mines.12 Chinese labor laws and regula-
tions do not grant miners the right to refuse to work when condi-
tions are dangerous. For example, before a 2005 mine disaster in
Shaanxi province, managers told the miners to return to work after
they tried to leave the mine because of dangerous conditions. The
miners faced a fine of 100 yuan if they refused to return to work.13

Internationally Recognized Labor Standards

The Chinese government has ratified the International Labor Or-
ganization’s (ILO) Declaration on Fundamental Principles and
Rights at Work (the “1998 Declaration”) but has not fulfilled com-
mitments under the Declaration. The ILO’s Fundamental Prin-
ciples apply to all members and are a basic set of rights that
require governments to allow workers to associate, to bargain col-
lectively, to be free from forced labor, to be free from discrimination
in employment, and to take steps to eliminate the worst forms of
child labor.14 China has ratified three of the eight ILO core conven-
tions, which provide guidance on the full scope of the rights and
principles in the 1998 Declaration, including two on child labor and
one on equal remuneration for men and women.1> A member of the
ILO since its founding,'6 China has been a member of the ILO
Governing Board since June 2002.17

The Chinese government has adopted a number of regulations
that protect such worker rights as the right to receive a wage for
work performed but rejects the basic internationally recognized
rights of Chinese workers to form independent unions and bargain
collectively. The International Covenant on Economic, Social, and
Cultural Rights (ICESCR), which China ratified in 2002, guaran-
tees the rights of workers to organize independent trade unions. At
the time of ratification, the Chinese government took a reservation
to ICESCR provisions that conflict with the Chinese Constitution
and domestic labor laws.18

Despite being a member of the ILO’s Governing Board, the Chi-
nese government has avoided discussions with the international
labor community on Chinese workers’ rights. For example, in De-
cember 2004, government officials cancelled a conference involving
representatives of the Organization for Economic Cooperation and
Development (OECD) that sought to review socially responsible in-
vestment in China and the role of longstanding OECD investment
guidelines for multinational companies. International trade union-
ists criticized the cancellation and noted that it reflected the Chi-
nese government’s lack of interest in discussing the application of
international labor standards to Chinese workers.1?
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Freedom of Association and Collective Bargaining

The Chinese government recognizes the All-China Federation of
Trade Unions (ACFTU) as the sole representative of Chinese work-
ers.20 The ACFTU claims 120 million members, but ACFTU mem-
bers cannot exercise internationally recognized labor rights. The
Communist Party controls the ACFTU; Wang Zhaoguo, the Federa-
tion’s chairman, is a member of the Party Politburo.2! The Party’s
influence prevents the ACFTU from assisting workers in any way
that violates Party guidelines.22 Moreover, Chinese workers are not
allowed to freely elect their ACFTU representatives. 23

The National People’s Congress eliminated the right to strike in
1982 when it revised the Chinese Constitution,2¢ yet strikes and
labor protests continue in China. Strike leaders are subject to ar-
rest by local public security authorities.2> Local governments usu-
ally tolerate small-scale demonstrations and sit-ins, but commonly
arrest and imprison the leaders of large protest marches.26 ACFTU
representatives generally do not assist workers during demonstra-
tions or strikes. In one case, a group of migrant workers, who were
fired after a conflict with an automobile manufacturer over wages
and benefits, sued in court to force ACFTU action. The case was
referred to an arbitration committee and is still pending.2?

Faced with declining membership, the ACFTU has begun to look
for new sources of income. By 1999, the union’s large bureaucracy
was dependent on dues from approximately 87 million members, a
decline of some 100 million workers from its membership peak.28
The ACFTU has recently begun looking to workers in foreign-
owned enterprises as a new source of dues, portraying itself as an
organization that wants to assist workers employed in foreign-
owned facilities.2? Faced with pressure from the ACFTU and other
government officials, one foreign-owned enterprise agreed to permit
the ACFTU to represent its workers in one city.30 In another case,
a foreign-owned enterprise initially resisted ACFTU demands, of-
fering instead to recognize the union if the workers requested it.3!

Some local ACFTU branches are attempting to help workers,
within the confines of Party and government policy. For example,
the Tianjin Trade Union Council has developed a system to aid
workers who have employment problems, to monitor safety prob-
lems and accidents, and to deal with employee-employer disputes.
The union uses computers to track accidents and conduct prompt
investigations to preserve evidence and witness testimony. The
union also offers legal aid, represents unpaid workers, and provides
low cost clothing, food, and cash subsidies for impoverished work-
ers. The Shenzhen Federation of Trade Unions also offers legal aid
for workers in cases of unlawful discharge, occupational injuries,
and compensation arrears.32

Wages and Working Hours

Several provinces raised the minimum wage over the past year.
For example, in December 2004, Guangdong province increased the
minimum wage in seven categories by an average of 8.6 percent.
Each region within the province sets its own wage category rates,
which range from 352 yuan ($42.60) to 684 yuan ($82.64) per
week.33 But Chinese employees now have to pay the social security
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fee, which the employer once paid. With the social security fee sub-
tracted, the average raise is only 3.73 percent.34

One important cause of the increase in labor disputes and pro-
tests in China in recent years is underpayment of wages.35
Despite the minimum wage regulations, many employers ignore
mandated wage rates.36 Auditors hired by foreign purchasers often
find that factory managers in China falsify time cards and payroll
records to avoid paying the legal minimums. Auditors have also
concluded that factory managers are becoming more sophisticated
in disguising such misrepresentations. Some company auditors esti-
mate that managers at more than half the factories they visit in
China alter at least some of their payroll records.37?

Chinese law mandates time and a half for work over 40 hours
per week and limits overtime to 36 hours per month.38 According
to a trade union official in Jiangsu province, companies should ne-
gotiate with the union about overtime, but few companies follow
the relevant regulations.?® A recent China Social Security Center
survey showed that, of 1,218 workers surveyed in Beijing, 65.6 per-
cent worked more than eight hours per day, and 20 percent worked
more than 10 hours per day. Although many workers think that
working long hours has a negative effect on their health, their base
pay is so low that most are willing to work overtime for extra

pay.40
Wage and Pension Arrears

Unpaid wages and pensions remain serious problems for Chinese
workers, and the resulting labor unrest is generating government
concern.l When the State Council issued a regulation in late 2004
to resolve the wage arrears problem, Cao Kangtai, the Director of
the Legal Affairs Office, said that “the regulation was designed to
maintain social stability. . . .”42 A march by 1,000 workers in
Shenzhen against the loss of severance pay resulted in blocked
roads, traffic jams, and violence when security personnel were de-
ployed to disperse the workers.43

Other workers have taken more drastic action. In November
2004 in Shenzhen, factory workers who had not been paid in over
two months took the owners hostage.#* In February 2005,
Shenyang construction workers climbed to the top of a building and
threatened to jump if the company did not pay their back wages.45
Government response to such worker action was swift and severe:
the workers were arrested, and some received prison sentences.46

Some senior government officials have taken action to resolve un-
paid wages to workers. In mid-2004, for example, a member of the
Chinese People’s Political Consultative Conference (CPPCC) in-
formed Premier Wen Jiabao that the Jixi city government in
Heilongjiang province had failed to pay millions of yuan to a local
construction company. The arrears caused the company to default
on wages owed to hundreds of migrant workers. Premier Wen or-
dered a State Council investigation that ultimately resolved the
case. Premier Wen has intervened in similar cases elsewhere to re-
store unpaid wages.47

The construction industry has one of the worst records on unpaid
wages of all Chinese industries and has received the most attention
from the government.48 According to the Ministry of Construction,
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construction firms owed workers some 175.588 billion yuan
($21.214 billion) at the end of 2003. In November 2003, the State
Council General Office issued guidelines to settle delayed payments
for construction workers.4® In August 2004, Vice Premier Zeng
Peiyan raised the issue of unpaid wages in the construction sector,
and called for strengthened enforcement of measures that would
protect the rights of workers.50

Central, provincial, and local governments sign contracts for con-
struction projects, but frequently fail to pay contractors promptly
upon completion of work. As a result, contractors often cannot pay
their workers. As of August 2004, Chinese government entities
owed over 64.28 billion yuan ($7.76 billion) for construction
projects.51 Vice Premier Zeng criticized some local governments for
building lavish projects to enhance their status and pressed these
governments to pay their debts.52

Central and local governments took steps in 2004 and 2005 to
help migrant workers obtain unpaid wages. In late 2004 in
Guizhou province, for example, the local federation of trade unions
established a hotline for migrants and helped them recover unpaid
wages.53 The central government also claimed that it had helped
migrant workers recover more than 33 billion yuan ($3.99 billion),
some 99 percent of wages owed to migrant workers.5¢ Some observ-
ers viewed this claim with skepticism, given ACFTU estimates that
migrant workers are owed unpaid back wages totaling 100 billion
yuan.?5 Some private attorneys in China have begun to accept un-
paid wage cases. Such cases are often costly, however, because the
courts and the labor arbitration boards may charge 1,000 yuan
($120) or more to investigate and adjudicate cases. Few workers
can afford such fees, but legal aid organizations, NGOs, and in
some cases the attorneys themselves pay part of the costs.56

Workplace Health and Safety

The Chinese government has begun to pay attention to the coun-
try’s poor national safety record, especially in the construction in-
dustry, where 1,144 accidents with 1,342 deaths occurred in 2004,
down 11.46 percent and 13.12 percent, respectively, from 2003.57
Despite this positive trend in one sector, China has averaged 1 mil-
lion industrial accidents per year since 2001, according to the State
Administration of Work Safety (SAWS). About 140,000 workers
died from industrial accidents in 2004, compared with 79,422
deaths in 1991. One Chinese scholar blamed the increase in indus-
trial accidents on China’s booming economy and a weak foundation
in safety and health programs.58

An encouraging change in workplace health and safety in China
is the swiftness with which Chinese news media report serious
workplace accidents, particularly coal mine disasters. In the past,
local officials and mine owners commonly concealed news of coal
mine explosions.5? The increased use of the Internet has made it
difficult to hide these disasters from the public.¢ A public outcry
over two coal mine disasters in 2004 and 2005, one at the
Chenjiashan mine in Shaanxi province that killed 166 miners and
a second at the Sunjiawan coal mine in Liaoning province that
claimed 214 lives, compelled the central government to take a di-
rect interest in improving safety conditions.61
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Chinese government officials are considering several measures to
improve workplace safety. One project to be jointly implemented by
ACFTU and SAWS involves appointing 100,000 senior coal miners
as safety supervisors. These supervisors would have the power to
stop work if they felt that workers’ lives were at risk.62 A British
coal mine expert stressed during a Commission roundtable that
safety supervisors and inspectors are vital to coal mine safety. He
also pointed out that training mine inspectors is relatively inexpen-
sive. Another British expert who has served on numerous coal mine
safety boards said that mine safety supervisors must have statu-
tory authority to take charge of mine safety.63

Li Yizhong, the new Director of General Administration of
SAWS, suggested a different approach to violations of safety laws
and regulation: tough criminal penalties for public servants who
are negligent or corrupt. Local officials have said that the criminal
law is too lenient because punishment for major accidents is lim-
ited to seven years in prison and a fine of 200,000 yuan
($24,390).64¢ Some safety experts suggest that compulsory insurance
would increase safety for workers, since companies would have to
strengthen safety standards to keep premiums affordable. But one
manager from a Chongqing city insurance company explained that
operations at coal mines are frequently chaotic, and workers might
not be able to prove claims for compensation due to inconsistent
records. In addition, with the government failing to supervise work
safety in Chinese mines, insurance companies might not under-
write policies for mining companies.65

U.S.-China Bilateral Programs

Bilateral exchange and cooperation on labor issues between the
U.S. Department of Labor (DOL) and Chinese government agencies
during the past year has been constructive. DOL and its Chinese
counterparts are discussing ways to implement letters of under-
standing signed in June 2004. These agreements contemplate U.S.-
China cooperation in the administration of wage and hour laws,
mine safety programs, pension program oversight, and occupational
safety and health issues.6¢ Other bilateral program activities are
also underway. For example, the United States and China are col-
laborating on a rule of law project aimed at developing better laws
and regulations governing labor inspections and employment con-
tracts, and providing legal education and services to workers and
employers. Staff of the mine safety project began to train Chinese
miners and safety managers during 2005. The DOL also funded an
“HIV/AIDS in the workplace” program in September 2004 that is
currently in the design phase.6”

Forced Labor

Forced labor is an integral part of the Chinese administrative de-
tention system. A recent International Labor Organization report
discusses prison labor without due process in Chinese re-education
through labor (RETL) camps.68 At least 250,000 to 300,000 individ-
uals are currently detained in approximately 300 centers in the
RETL system.62 Although the Chinese government is in the process
of reforming this system, it is unlikely to be abolished [see Section
III(b)—Rights of Criminal Suspects and Defendants—for a
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detailed discussion of China’s administrative detention system]. In
response to the Chinese government’s 2005 progress report on this
issue, the United Nations Committee on Economic, Social, and Cul-
tural Rights recommended that the Chinese government “abolish
the use of forced labor as a corrective measure.” 79

In the past, laogai (reform through labor) camps were the source
of many forced labor-related human rights abuses. The executive
director of a U.S. human rights NGO told a Commission roundtable
that, although Chinese officials no longer use the term laogai,
forced labor continues in substantially the same form in laogjiao
(RETL) camps. Laogjiao has since developed into one of the most
commonly used tools for punishing and suppressing political and
religious dissent, and is currently being used to suppress the Falun
Gong movement.7!

An August 2005 news report described interviews with guards at
a laojiao facility and employees at a wig factory who alleged that
a Chinese hair products company used forced labor from the laojiao
camp for products exported to the United States.”2 A U.S.-based
Falun Gong practitioner told a Commission Roundtable in June
that the same Chinese company used forced labor from Falun Gong
practitioners to make products for export to the United States and
other countries.?3

Chinese regulations bar the export of goods made with prison
labor, and Section 307 of the Tariff Act of 1930 prohibits the import
of goods made by prisoners into the United States. The United
States and China signed a Memorandum of Understanding in 1992
to prevent the import into the United States of prison labor prod-
ucts. A subsequent agreement in 1994 permits U.S. officials, with
Chinese government permission, to visit facilities suspected of pro-
ducing prison products for export to the United States. Three visits
to prison-related facilities were made in 2004, leading to these
three cases being closed. However, at the end of 2004, the backlog
of cases remained substantial, and the Chinese government contin-
ued to explicitly exclude from the agreements re-education through
labor facilities.”+

Chinese authorities have identified commercialization of the Chi-
nese prison system as a source of official corruption. Minister of
Justice Zhang Fusen expressed concern about the commercial use
of prison labor in China in an August 2004 speech on prison re-
form. Zhang emphasized that “administrators of prisons mixed
goods from outside enterprises with those made using prison labor.
Such practices are the source of allegations of corruption and abuse
in the Chinese prison system.” 75

Child Labor

Child labor remains a significant problem in China, despite being
prohibited by law.”6 Some manufacturers prefer to employ child
workers illegally for their low cost, docility, and dexterity.”” In ad-
dition, low wages and poor working conditions have driven many
adult workers away from southern manufacturing zones such as
Shenzhen, heightening demand for child labor in these areas.”®

Statistics on child labor are considered a state secret, a policy
that prevents accurate reporting on the extent of the problem.7?
Nevertheless, provincial labor inspection units report having freed
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hundreds of child laborers during labor investigations in 2004.80
Employment of child laborers apparently is concentrated in light,
labor-intensive industries requiring low skill. Employers often sub-
ject children in such industries to labor abuses such as forced over-
time and exposure to hazardous chemicals.8! In July 2005, the
Southern Daily reported that about 300 children were working
under abusive conditions at a toy factory in Guangdong province.82
The factory owner said the shortage of adult workers forced him to
ignore the minimum age for hiring. Many rural children work in
cottage or family enterprises involving dangerous manufacturing
practices, such as assembling fireworks.83

The rural educational system in China exacerbates the problem
of child labor. A high dropout rate in rural areas creates a stream
of underage laborers.8¢ In addition, Chinese labor law and policy
fails to distinguish between the illegal use of “child labor” and per-
missible “work-study” programs,35 allowing unscrupulous public
school administrators to use students as low-wage labor.86 Private
schools are also complicit in using child labor.87 In 2004, authori-
ties discovered that a private middle school in Jiangxi province was
sending students to an electronics factory in Shenzhen, where man-
agers forced them to work overtime under harsh conditions.88

II1(d) FREEDOM OF RELIGION
FINDINGS

e The Chinese government continues to harass, abuse, and de-
tain religious believers who seek to practice their faith outside
state-controlled religious venues. In 2005, the government and
Party launched a large-scale implementation campaign for the
new Regulation on Religious Affairs to strengthen control over
religious practice, particularly in ethnic and rural areas, vio-
lating the guarantee of freedom of religious belief found in the
new regulation.

e The religious environment for Tibetan Buddhism has not im-
proved in the past year. The Party demands that Tibetan Bud-
dhists promote patriotism toward China and repudiate the
Dalai Lama, the religion’s spiritual leader. The intensity of re-
ligious repression against Tibetans varies across regions, with
officials in Sichuan province and the Tibet Autonomous Region
currently implementing Party policy in a more aggressive man-
ner than officials elsewhere. Sichuan authorities sometimes
impute terrorist motives to Tibetan monks who travel to India
without permission.

e The Chinese government continues to repress Catholics. Chi-
nese authorities are currently detaining over 40 unregistered
clergy and have taken measures this year to tighten control of
registered clergy and seminaries. Despite assurances of its de-
sire to establish diplomatic relations with the Holy See, the
Chinese government has not altered its long-standing position
that, as a precondition to negotiations, the Holy See must re-
nounce a papal role in the selection of bishops and break rela-
tions with Taiwan.

e The government continues to strictly regulate Muslim prac-
tices, particularly among members of the Uighur minority. All
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mosques in China must register with the state-run China Is-
lamic Association. Imams must be licensed by the state before
they can practice, and must regularly attend patriotic edu-
cation sessions. Religious repression in Xinjiang is severe, driven
by Party policies that equate peaceful Uighur religious prac-
tices with terrorism and religious extremism.

¢ In the past year, the Chinese government continued a cam-
paign begun in 2002 focused on harassing and repressing un-
registered Protestant groups and consolidating control over
registered Protestants. Hundreds of unregistered Protestants
associated with house churches have been intimidated, beaten,
or imprisoned. The Chinese government opposes the relation-
ships that many unregistered Protestant house churches have
developed with co-religionists outside China.

Introduction

Religious believers in China practice their faith in the shadow of
government and Party propaganda, control, and harassment. Be-
lievers who choose to worship outside state-controlled venues face
detention or arrest, and in some cases police abuse. Such repres-
sion, while not uniform across China, has created an atmosphere
of anxiety and unpredictability for most Chinese believers. The new
Regulation on Religious Affairs (RRA),! which took effect in 2005,
requires local religious affairs officials to “standardize” the man-
agement of religion. As a result, local officials measure their suc-
cess in terms of the number of unauthorized religious venues that
they merge, correct, or shut down, or the number of unregistered
believers detained and arrested.2

New Regulation on Religious Affairs

Government officials initially emphasized that the RRA would
liberalize state management of religious affairs, but they subse-
quently stressed the aspects that strengthen state control. At an
international conference in 2004 that took place before the RRA
was implemented, Zhang Xunmou, head of the policy and legal de-
partment of the State Administration of Religious Affairs (SARA),
said the new regulation would bring about a “paradigm shift” in
the control of religion in China.3 He also predicted that the RRA
would set clear limits on official power over religion, safeguard reli-
gious freedom, and move from a system of direct bureaucratic con-
trol over religion to a system of self-government by religious
groups.* But as the March 1 implementation date drew closer,
other senior SARA officials emphasized that the goal of the RRA
is to manage religious affairs, and that officials working on reli-
gious issues could be held accountable for failing to follow the rel-
evant laws and procedures.>

Central government officials also stressed the importance of
using the RRA as a shield against foreign religious influence in
meetings held throughout China in early 2005. The Tibet Autono-
mous Region (TAR) government was among the first to hold such
meetings. TAR Vice Chairman Gyara Lobsang Tenzin (Jiare
Luosang Danzeng) introduced the RRA in a January 2005 speech
in which he emphasized “preventing outside powers from using re-
ligion to infiltrate China,” and giving religious affairs officials “a
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lawful method to deal with more complicated religious issues.” ¢ He
mentioned protection of religious freedom only Dbriefly.”
Officials also called for using the RRA to guard against “foreign in-
filtration” at meetings in Yunnan and Jiangsu provinces in Feb-
ruary.8 And in an April meeting in Henan province, Zhi Shuping,
the Henan Deputy Party Secretary, focused on foreign threats and
the danger that religion can destabilize society.?® Zhu also said that,
“For those comrades engaged in religious work, the study and im-
plementation of the RRA is a major event; even more, it is a power-
ful weapon, a one-time favorable opportunity.” 10

Although the language of the RRA showed early promise, the
government implementation campaign this year has emphasized
increased control over religion, and reports from U.S. NGOs that
monitor religious freedom in China show increased restrictions on
registered Christian groups since the RRA was implemented.1! Be-
fore the RRA, Chinese law already contained many of the rights
and protections for believers found in the new regulations, such as
the protection of “normal” religious activities,12 safeguards for reli-
gious properties,13 and the right to a democratic election of man-
agement organizations for religious venues.1* Such provisions have
been largely ineffective in protecting religious organizations from
state interference.15

Observers outside China have been divided on the impact of the
RRA on religious freedom in China. One U.S. GO representative
told a Commission roundtable that the RRA further codifies “the
rules restraining religious practice in China and the bureaucratic
mechanism used to reinforce those rules.”1® An American professor
was somewhat less pessimistic, but concluded that “the purpose [of
the RRA] is to reduce arbitrariness, but for the purpose of better
state control.” 17 Another U.S. academic expert had a more positive
assessment, saying that the RRA shows “an intent to treat reli-
gious organizations equally with other social organizations as a
normal part of Chinese society and culture.”1® A Catholic scholar
in Hong Kong saw some benefit in the RRA provisions on religious
property and redress against abusive officials.1® Another Catholic
analyst noted a few improvements, such as the requirement in Ar-
ticle 15 for officials to respond promptly to applications for registra-
tion, protections for religious properties in Articles 30 to 33, and
the authorization in Article 34 for organizations to establish social
service groups. The analyst expressed concern, however, about the
punishments that Articles 43 and 45 imposed against believers and
organizations that break RRA rules.20 Other outside observers said
the regulation does nothing new.21

Important questions about the RRA remain to be answered. Such
issues as whether the government will invoke Article 14 to prevent
Protestant churches located close to each other from registering,
and whether Articles 8 and 9 permit religious groups to establish
religious schools, are of particular concern.22 Since the RRA went
into effect, some unregistered Protestants report that authorities
have increased harassment of house churches, but registered
Protestants report little change.23 For the first time, the RRA au-
thorizes churches and other religious entities to offer social services
and raise funds to support them, requiring that the religious entity
use any proceeds for “activities commensurate with the aims of the



46

religious organization as well as the relevant social services.” 24 Ar-
ticle 35 allows religious entities to accept foreign donations to sup-
port “activities commensurate” with the entity’s goals. The RRA
also provides for religious organizations to be governed by the
“Regulations on the Management of Registration of Social Organi-
zations” (RS0O).25 These regulations impose restrictive and burden-
some requirements on social organizations, and do not guarantee
organizational autonomy. A Ministry of Civil Affairs official said,
however, that the RSO requirement to register with a government
sponsor would be loosened in the case of religious organizations.26

The RRA does not clearly restrict either religious organizations
or venues for religious activities to the “five categories of reli-
gion”—Buddhism, Catholicism, Daoism, Islam, and Prot-
estantism—permitted by law since 1949.27 Some scholars have
interpreted this lack of specificity as a decision to allow new cat-
egories of religious practice.28 A senior Chinese academic expert
commented that an important current issue is the ambiguous sta-
tus of the fast-growing “folk” belief systems not included in the five
official categories.2® Another Chinese religion expert who advised
the drafters of the RRA said the absence of a definition of “religious
belief” in the final product shows continuing government caution
about expanding the number of recognized religions. The Orthodox
Church hopes that the government will permit it to operate in
China under the RRA.20 Believers in traditional forms of Chinese
“folk” religion, which the Party has long disdained as feudal super-
stitions, also hope that a category for popular religion may be
added to the official five.31

Government Persecution of Falun Gong

Chinese authorities continue to persecute practitioners of Falun
Gong and other gigong disciplines that the government has des-
ignated “cults.” A Party-led anti-cult campaign that targeted reli-
gious and spiritual activities in rural areas, including Falun Gong
practitioners, continued through late 2004.32 In 2005, the Party
continued to campaign across China,33 seeking to persuade the
public that the groups labeled as “cults” claim to be religious or
spiritual, but in fact are “anti-social.” Documents of the “610” of-
fices, which are local government offices that keep track of such
groups, reveal an organized bureaucratic scheme for rewarding
local officials who uncover, re-educate, and detain practitioners. Of-
ficials who fail to perform these tasks receive demerits on their
periodic work evaluations. In June 2005, diplomat Chen Yonglin,
assigned to the Chinese Consulate General in Sydney, Australia,
requested asylum in Australia on the grounds that he would be
persecuted for having failed to report and follow up on Falun Gong
and dissident activity in Australia.3* Government repression has
not succeeded in eliminating Falun Gong in China. Rather, accord-
ing to a U.S. scholar, it has “shifted the struggle to virtual reality,”
as repressed groups rely on the Internet to organize and commu-
nicate with each other.3°

Religious Freedom for Tibetan Buddhists

The environment for the practice of Tibetan Buddhism has not
improved in the past year. The Party does not allow Tibetan Bud-
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dhists the freedom to practice their religion in a meaningful way,
and instead tolerates religious activity only within the strict limita-
tions imposed under the Chinese government’s interpretation of the
Constitution, laws, regulations, and policies. The Chinese leader-
ship refuses to acknowledge the Dalai Lama’s role as the spiritual
leader of Tibetan Buddhists.

China’s new RRA may lead to more administrative intrusion into
Tibetan Buddhist affairs by underscoring the state’s right to super-
vise the effects of religion on society.36 If the RRA leads to further
restrictions on teaching and assembly in Tibetan monasteries, on
association between the Tibetan clergy and laity, and on small
prayer gatherings of the Tibetan laity, the result will further erode
the traditionally close ties between the Tibetan monastic and sec-
ular communities. Tibetan Buddhism forms the core of self-identity
for most Tibetans and is integrated throughout the activities of
daily life. Official regulations that interfere with the practice of Ti-
betan Buddhism harm the Tibetan common identity.

Each Tibetan monastery and nunnery has a Democratic Manage-
ment Committee (DMC)37 that functions as its administrative
interface with the state. Authorities expect DMCs to ensure that
monks and nuns obey laws and regulations governing religion, and
uphold national and ethnic unity.3® A group of DMC leaders from
TAR monasteries completed a training course on the new religious
affairs regulations in May 2005. At the closing ceremony, each one
pledged individually, “When we go back, we will use the knowledge
we have gained in our practical work, further improve the demo-
cratic management of our local temples, lead the masses of monks
and nuns to love the nation and love the religion, and make more
contributions to building a harmonious Tibet.” 39

The attitudes of DMC members toward religion vary within each
monastery and across regions.?® Some DMC members try to facili-
tate the religious purpose of a monastery by working to maintain
a disciplined program of scriptural study, but a shortage of quali-
fied teachers and state control undercut Tibetan monastic study.4!
Party and government pressure most heavily affects monasteries
and nunneries that follow the Tibetan Buddhist tradition most di-
rectly associated with the Dalai Lama, the Gelug.42 Monasteries
associated with other traditions, such as the Kargyu, Sakya, and
Nyingma, may encounter less official interference in their monastic
affairs.43

The intensity of religious repression varies across regions, with
officials in Sichuan province and the TAR currently implementing
policy in a more aggressive manner than elsewhere.** According to
data available in the CECC Political Prisoner Database (PPD) in
June 2005,%5 the TAR, the location of the majority of Tibetan polit-
ical protests from the late 1980s to mid-1990s, holds more than
half of the Tibetan political prisoners known to be currently impris-
oned. About 60 percent of them are monks. But in recent years,
Sichuan province authorities have detained more than three times
as many Tibetans for political reasons than either the TAR or
Qinghai province. About two-thirds of the Tibetan political pris-
oners detained from 2002 onward are in Sichuan province, accord-
ing to the PPD. Half of them are monks. In Qinghai province, there
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are fewer Tibetan political prisoners than in the TAR or Sichuan
province, but all except one of them are monks.

Authorities wary of devotion to the Dalai Lama sometimes ac-
cuse monks who travel to India for pilgrimage or religious study
without obtaining official permission4® of splittist or terrorist mo-
tives. A Chinese public security journal, Policing Studies, reported
in 2004 that “‘pro-Tibetan independence’ extremists pose the great-
est threat to Sichuan province’s anti-terrorism work.” 47 The article
focuses on “the Dalai Lama separatist gang” and estimates that
since 1980, over 6,000 Tibetans from Sichuan province have trav-
eled illegally “to undergo training and then returned to engage in
separatist sabotage.” The risk of terrorist attacks by “believers in
religion in the Tibetan autonomous prefectures in Sichuan” can be
eliminated only by “long-term arduous efforts to eliminate the
Dalai Lama’s religious influence in these prefectures,” according to
the analysis.

The same article exploits the security concerns of the post-Sep-
tember 11th era by depicting religious devotion to the Dalai Lama
as a terrorist menace to China’s national security. Tenzin Deleg
(A’an Zhaxi),*® a Buddhist teacher, is named as the head of a “vio-
lent terrorist gang” who used his status to “hoodwink and instigate
others” into setting off bombs. The article emphasizes that Tenzin
Deleg traveled illegally to India, where the Dalai Lama recognized
him as a reincarnated lama. The article warns that Tibetan Bud-
dhists who “returned to these regions illegally,” or who have been
punished for taking part in political demonstrations, or who have
been “dismissed after the reorganization of monasteries,”4® will
“very easily become violent terrorists under the instigation and or-
ganization of the Dalai Lama’s separatist group.”

Sichuan province authorities released Sonam Phuntsog, a pop-
ular Tibetan Buddhist teacher, from prison in October 2004 when
his sentence was complete. He was imprisoned after being con-
victed on charges of splittism after he led prayers for the Dalai
Lama’s well-being. Sonam Phuntsog’s official sentencing document
states that police detained him “on suspicion of taking part in a
bombing incident,” but the court found him guilty because he urged
“crowds of people to believe in the Dalai Lama and recite long life
prayers” for him.?°© The document describes as evidence against
Sonam Phuntsog a trip he made to India, where he met the Dalai
Lama.

The Chinese government asserts the right to “[safeguard] the
normal order of Tibetan Buddhism” by supervising the selection of
reincarnations of important Tibetan lamas.?1 State-run political
education sessions require that monks and nuns denounce the
Dalai Lama’s recognition in 1995 of Gedun Choekyi Nyima as the
reincarnation of the Panchen Lama, the second-ranking Tibetan
spiritual leader. Officials promptly took Gedun Choekyi Nyima,
then age six, and his parents into custody and have held them in-
communicado since that time. Chinese authorities installed another
boy, Gyalsten Norbu, several months later and demanded that sec-
ular and monastic communities accept his legitimacy. President Hu
Jintao met with Gyaltsen Norbu in February 2005 and called on
him to be “a model of loving the country and loving religion,” 52 the
same patriotic formula impressed upon all Tibetans. Gyaltsen
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Norbu’s appointment continues to stir widespread resentment
among Tibetans.?3 The U.S. government has repeatedly urged Chi-
na’s government to end restrictions on Gedun Choekyi Nyima and
his family and to allow international representatives to visit them.

Religious Freedom for China’s Catholics and China-Holy See Relations

China’s new RRA has not brought greater government respect for
the religious freedom of Chinese Catholics.?* Since the new regula-
tions went into force in March, harassment and detention of unreg-
istered Catholics has increased, and even registered priests are
now obliged to report weekly to their local SARA office on all of
their activities.5® The RRA permits foreign professors to teach in
registered Chinese seminaries, which have for years relied on the
professors’ expertise. In the past year, however, officials have pre-
vented foreign professors from teaching at almost all registered
seminaries, and students lacking graduate degrees must teach
many seminary courses.>6

The Chinese government continues to detain unregistered Catho-
lic clerics. According to a U.S. NGO that monitors the unregistered
Catholic community in China, 41 unregistered bishops and priests
are in prison, labor camps, or under house arrest or surveillance.57
Many of the detentions reported over the past 12 months were for
short periods. Some were accompanied by attempts to pressure the
cleric to register with the Catholic Patriotic Association. Other de-
tentions probably were intended as warnings against public gath-
erings, such as the 10 detentions during the two-month period of
the papal transition. Jia Zhiguo, unregistered bishop of Zhengding
diocese in Hebei province and a leading figure among unregistered
Catholic bishops, has been detained five times in the past 12
months.?® The condition and whereabouts of Su Zhimin, the unreg-
istered Catholic bishop of Baoding diocese in Hebei, remain
unknown.59

The Chinese government continues to interfere in the life of the
registered Catholic community. The government seeks to interfere
in the process of selecting bishops, promoting clerics who acquiesce
in government control of the registered Catholic community.6© But
other registered bishops and priests have resisted this interference,
and in recent years many candidates to become bishops have pri-
vately sought and received the approval of the Holy See before
their ordination. The Chinese government has acquiesced in the or-
dination of candidates approved by the Holy See.61 Twice in the
past 12 months, in Shanghai and Xi’an, the registered bishop or-
dained an auxiliary bishop with right of succession. In both cases
the Chinese government and the Catholic Patriotic Association offi-
cially denied the role of the Holy See. Although the Holy See did
not comment, Catholic bishops abroad and Catholic news agencies
confirmed its role in the ordination.62 According to informed
sources and analysts, the Chinese government and the Holy See co-
operated to prepare the unification of the registered and unregis-
tered Catholic communities in the Shanghai diocese: after the
death of the current registered and unregistered bishops of Shang-
hai (both men are 90 years old and ill), no replacement will be ap-
pointed, so that the registered bishop’s new auxiliary bishop will
become the “single point of reference” for both communities.63the
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process of mutual adaptation has been accompanied by consider-
able tension between the government and the Church. A generation
of elderly bishops is rapidly passing, and, due to the loss of a gen-
eration of priests during the Cultural Revolution, the candidates to
replace them are often in their thirties or early forties. These men
could well lead the Church in China for 50 years.6¢ In the past
year, 14 registered bishops have died and only two have been re-
placed.6> The Chinese government monitors and inspects the reg-
istered seminaries, where it is forbidden to teach anything contrary
to Party policy, including Catholic moral teaching on abortion, eu-
thanasia, contraception, and divorce.66

Some forms of Chinese government interference are relatively
mild. Having declared that the Catholic Church needs to improve
the “quality” of its clergy, the government has permitted and
promoted the expansion of educational opportunities for religious
congregations of women and programs to improve priestly forma-
tion.67 As part of its larger policy to encourage private initiatives
in social welfare, the Chinese government has continued to permit
the registered Catholic community to expand its social service pro-
grams.68

The most important recent developments in the life of the Catho-
lic Church in China are the restoration of communion between
many members of the registered clergy and the Holy See, and the
growing reconciliation of unregistered with registered Catholics.
But in the past year registered clerics have rarely manifested their
fidelity to the Holy See publicly, leading observers to ask whether
progress has slowed. Some analysts speculate that Church leaders
have decided to maintain a lower profile, to allow the Chinese gov-
ernment to “save face.” 69 A letter written by a Holy See diplomat
to all the unregistered bishops, and released by one of the latter
to a U.S.-based NGO, surprised many by saying that “obviously,
the Patriotic Association has the characteristic of being in schism”
and detailing the reconciliation procedures demanded of priests
registered with the Patriotic Association.”¢ Most observers report
that the reconciliation between unregistered and registered Catho-
lics continues. Although most unregistered Catholics continue to
refuse to worship with the registered Catholic community, some do
so with registered bishops and priests privately in communion with
the Holy See.

Despite assurances of its “sincere” desire to establish diplomatic
relations with the Holy See, the Chinese government has not al-
tered its long-standing position that the Holy See must break rela-
tions with Taiwan and renounce a papal role in the selection of
bishops. In late March 2005, senior Chinese leaders reportedly held
substantive discussions with a senior European Catholic prelate in
Beijing. The government generally responded to the papal transi-
tion with perfunctory recognition by granting the events minimal
media coverage, but public security officials also increased harass-
ment of Catholics, detaining 13 clerics. Chinese authorities also
blocked discussion of the transition on domestic and international
Web sites. Since May 2005, the Chinese government has made
some conciliatory public statements. Since April 3, the Holy See
has not publicly protested the detention of Catholic clergy, and
Pope Benedict XVI has also made conciliatory public statements.?!
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The U.S. government has repeatedly encouraged the Chinese gov-
ernment to establish diplomatic relations with the Holy See.

Religious Freedom for China’s Muslims

The Chinese government strictly controls the practice of Islam,
and severely represses Islamic worship among members of the
Uighur minority population in Xinjiang [see Section III(a)—Special
Focus for 2005: China’s Minorities and Government Implementa-
tion of the Regional Ethnic Autonomy Law]. All public mosques
throughout the country must register with the state-run China Is-
lamic Association. The government bans all private mosques, as it
does private religious venues of any faith. Before they can practice,
imams must be licensed by the Chinese government, and afterward
must attend patriotic education sessions regularly. The China Is-
lamic Association’s Islamic Affairs Steering Committee, established
by the central government in March 2001, continues to author sug-
gested sermons and to censor Islamic religious texts to ensure that
all published interpretations properly reflect “socialist development
and advanced culture.” 72

Several provinces are running Ethnic Unity and Advancement
Campaigns demanding that religious organizations decrease their
financial dependence on the state while also accepting fewer con-
tributions from their practitioners.”2 The government continues to
subsidize religious personnel who “ardently love their country,” 74
but several mosques have been forced to charge visitors admission
fees or lease out portions of their facilities.”> To fund its growing
debts last summer, the Religious Management Committee of the
Guangyuan mosque in Sichuan province reportedly allowed private
investors to convert two stories of the mosque into an “Arabian
Nights Bar and Discotheque.””® The new RRA provisions that
allow foreign and domestic donations to religious organizations
may ease some financial pressures, but all of their revenue and ex-
penditures must be reported to SARA.77

Outside of the Xinjiang Uighur Autonomous Region, the govern-
ment allows some Muslim groups to run private schools for minors
in poor areas and to engage in other social welfare programs.”® A
government-run Web site highlighted in 2005 the achievements of
a privately run Islamic school in Gansu province,”® for example,
and the Qinghai press praised the Dongguan mosque’s contribu-
tions of food and shelter to the needy.8 Outside of Xinjiang, the
government allows some mosques8! registered with the China Is-
lamic Association to manage religious schools for those 18 years
and older.?2 As the government notes the positive contributions of
Islamic groups, officials may allow them to assume greater respon-
sibility for the nation’s growing social welfare needs.

Within Xinjiang, the Chinese government conflates private
Uighur Islamic practices with “religious extremism” and “ethnic
splittism.” 83 Islam is a key component of Uighur ethnic identity,
and the government is concerned it may be used to build support
for greater effective autonomy. Uighurs face more restrictions on
their religious life than other Muslims, including non-Uighurs liv-
ing in Xinjiang.8¢ According to a member of Xinjiang’s Academy of
Social Sciences, Xinjiang has more religious regulations than any
other province, providing the government a “powerful legal weap-
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on” to control religion.®> In a major policy statement in January,
Xinjiang General Secretary Wang Lequan declared that the Party
“must unremittingly make education in atheism part of the effort
to transform social customs, guide the masses to develop a sci-
entific, civilized, and healthy way of life, and promote nationality
development and progress.”8¢ Xinjiang leaders hail China’s new
RRA as a “prime opportunity” to increase religious management in
the struggle against religious extremism and splittism.87

The current crackdown on Uighur Islamic practices began with
the collapse of the Soviet Union in 1991 and has increased in inten-
sity in the post-September 11 era.®8 Central and provincial authori-
ties developed a set of religious regulations in the early 1990s that
impose restrictions in Xinjiang not found elsewhere in China.89
These restrictions continue to determine policy today. The Party
Central Committee imposed “severe controls on the building of new
mosques” 0 in 1996, the same year that Xinjiang authorities tar-
geted “religious extremists and ethnic separatists” for arrest! dur-
ing a national “strike hard” campaign against general crime.?2 New
regulations in October 1998 required all imams in Xinjiang to at-
tend mandatory “patriotic education” courses each year to renew
their accreditations.?3 In 2001, the Xinjiang local people’s congress
amended the central government’s 1994 Regulations on the Man-
agement of Religious Affairs restricting religious observances to
those who “safeguard the unification of the motherland and na-
tional solidarity, and oppose national splittism and illegal religious
activities.” 94

The government arrested more than 200 Muslims in July and
August 2005 for possessing “illegal religious texts.”?> The Xinjiang
government prohibits state-sanctioned religious groups below the
provincial level from publishing religious materials without receiv-
ing prior approval from the Xinjiang State Administration of Reli-
gious Affairs.?¢ Individuals and groups are strictly prohibited from
publishing or disseminating any material with “religious content”
without government permission.

Central government officials assured the foreign press in March
2005 that minors are allowed to worship freely in China,®? but the
Xinjiang government prohibits children under 18 years of age from
entering mosques or receiving religious instruction even in their
own homes.?8 Students may not observe religious holidays, fast
during Ramadan, or wear religious clothing in public schools. The
government requires teachers to report students who pray or ob-
serve Ramadan.?? The government regulates the construction of
mosques and has closed hundreds of them since the mid-1990s.100
The government outlaws all private religious classes (madrassas)
and mosques in Xinjiang.

Government controls on religious belief and practice in Xinjiang
not only violate the freedom of religion of Xinjiang’s minority peo-
ple, but also their freedom of expression and the right of each mi-
nority to protect and develop its own culture that is conferred by
the 1984 Regional Ethnic Autonomy Law.191 Government policies
also contravene several international conventions to which China is
a signatory.102 The government’s refusal to recognize the Uighurs’
constitutionally guaranteed right to practice their religion freely
has exacerbated tensions in the region [see Section III(a)—Special
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Focus for 2005: China’s Minorities and Government Implementa-
tion of the Regional Ethnic Autonomy Law]. A recent Human
Rights Watch report warns that unless the government eases con-
trols on Uighur religious activities, the policy “will likely alienate
Uighurs, drive religious expression further underground, and en-
courage the development of more radicalized and oppositional
forms of religious identity.” 103

Religious Freedom for China’s Orthodox Christians

Orthodox Christian life is slowly reawakening in China, although
the community is small and has no priests to conduct divine lit-
urgy.19¢ The central government has refused to grant Orthodoxy
the same status as the five “official” religions, but local authorities
have registered Orthodox communities in Ghulja, Harbin,
Labdarin, and Urumqi.1%5 Many observers think that the absence
of a provision in the new RRA restricting official recognition of reli-
gions to a list of five was meant to ease the path of Orthodoxy to
recognized status.19¢ The government has held talks with rep-
resentatives of the Russian Orthodox Church, which is urging Chi-
nese officials to permit Chinese seminarians studying for the
priesthood in Russia to exercise their ministry in China.107

Religious Freedom for China’s Protestants

The new RRA has not improved religious freedom for Chinese
Protestants, with those worshipping in unregistered house church-
es continuing to be targeted for official repression. The government
has continued a campaign begun in 2002 focused on harassing and
repressing unregistered Protestant groups and consolidating con-
trol of registered Protestants.108

Although the RRA applies equally to all religions, some of its
provisions address issues of primary concern to Protestants. Article
6 appears to permit Protestant house churches to register with the
Ministry of Civil Affairs without also registering with the SARA or
the Three Self Patriotic Movement (TSPM), the official national
Protestant organization. Some Western analysts believe that the
new registration system was designed to address complaints by un-
registered Protestant groups that local SARA offices ignore their
applications. Whatever its purpose, the new system has resulted in
a difference of opinion among house church leaders.199 Some house
churches want the security of legal recognition and the opportunity
to establish approved kindergartens and health clinics, as well as
to run seminaries and exchanges with foreign countries. Other
house church leaders fear that their churches will not be able to
maintain independence from the TSPM if they register, or that the
government will tighten repression against those churches that
refuse to register.110

Government authorities committed human rights abuses against
unregistered Protestants during the past year. Hundreds of unreg-
istered Protestants associated with the house church movement
have been intimidated, beaten, or detained. A US-based NGO that
monitors the persecution of Chinese Protestants reported mass de-
tentions of house church leaders and members in February, May,
June, July and August of 2005. These detentions included Amer-
ican missionary workers and often involved the physical abuse of
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detainees.111 Cai Zhuohua, a house church pastor in Beijing, and
several of his relatives were detained in September 2004 when the
government discovered a large stock of religious literature in their
possession. The government tried them in July 2005 for “illegal
business practices,” but the court has not yet issued a judgment.112
Zhang Rongliang, leader of the Fangcheng Fellowship of house
churches and co-author of the 1999 “House Churches of China’s
Confession of Faith and Declaration,” has been detained since De-
cember 2004.113 Tong Qimiao, a Christian businessman, was beat-
en by public security officials in Xinjiang and later visited by offi-
cials who threatened to ruin his business if he did not sign an affi-
davit stating that he had not been beaten.l14 Several cases from
previous years continued to develop. The United Nations Working
Group on Arbitrary Detention (UNWGAD) took up the case of
Zhang Yinan, a house church historian sentenced to re-education
through labor, and in December 2004 the UNWGAD found that
government deprivation of Zhang’s liberty was arbitrary and con-
travened the Universal Declaration of Human Rights (UDHR).115
Gong Shengliang, pastor of the South China Church, continues to
serve a life sentence; nine of the state’s witnesses against Pastor
Gong now say that their testimony was extracted from them under
torture.116

Recent government directives on religion have responded to the
growth of Protestantism by re-emphasizing longstanding policies
that require subservience to the state. In August 2004, the govern-
ment reiterated that Party members may not believe in any reli-
gion, prohibited religious activity at universities, and clarified what
is not permitted when dealing with foreign religious organiza-
tions.117 A particularly insistent part of the campaign to make reg-
istered Protestants conform to state policies has been the TSPM’s
imposition of a “theological construction” that will, in the words of
TSPM Chairman Ding Guangxun, “weaken those aspects within
Christian faith that do not conform with the socialist society.” 118
Such aspects include justification by faith, Christ as the sole path
to salvation and the inerrancy of Scripture, which are fundamental
beliefs of most Chinese Protestants. Some professors and students
who have challenged this imposed theology have been removed
from seminaries.119

The Chinese government opposes the relationships that many
unregistered Protestant house churches have developed with co-re-
ligionists outside China. Many house churches are organized into
networks that receive overseas support, especially from evangelical
groups in the United States.l20 Many detentions of house church
worshipers follow contacts with foreigners, and the government fre-
quently charges house church leaders with maintaining illicit con-
nections abroad.12! House churches generally do not pursue these
overseas connections for political reasons, but rather to obtain fi-
nancial support and training. These relationships also help house
church leaders publicize abuses against unregistered Christians.122
At the same time, the Chinese government permits the leadership
of the TSPM to maintain extensive relations abroad with inter-
denominational “mainline” Protestant organizations. In May 2005,
a TSPM delegation attended the World Council of Churches Con-
ference on World Mission and Evangelism for the first time.123
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Protestantism is becoming an important influence on Chinese so-
ciety and culture. Estimates of the total number of Protestants in
China range from 30 to 100 million.124¢ Despite their relatively
small number compared to China’s total population, Protestants
are a growing presence in many eastern provinces and cities and
at many universities. Most Protestants in these areas are young
people, and the majority of them are women.'25 Unregistered and
registered Protestants generally respect the authority of the
Chinese government and most house church leaders hope for evolu-
tionary rather than revolutionary changes in China. Both unregis-
tered and registered Chinese Protestants hope to play a role in
shaping China’s future.126

The Chinese government seeks to blunt many of the effects and
influences of Protestantism, but it welcomes others. The Chinese
government sees threats to social “harmony” and Party control over
religion in certain ideas spreading in house church circles, particu-
larly the reintroduction of Protestant denominational distinctions
and Protestant evangelicalism and Pentecostalism.127 But the gov-
ernment welcomes the social service projects undertaken by the
Amity Foundation, a well-established Protestant foundation that in
the past has sponsored projects in rural development, leadership
training, public health, AIDS clinics, care for the elderly, and or-
phanages.128 The Chinese government has also permitted several
Protestant schools to open and supported the plans of a U.S.-based
NGO to open China’s first post-1945 privately-run university with
an openly Christian mission.129 Some officials at the local level
have recognized the stabilizing influence of religion on Chinese
society.130

III(e) FREEDOM OF EXPRESSION
FINDINGS

e Chinese authorities allow government-sponsored publications
to report selectively on information that, in previous decades,
officials would have deemed embarrassing or threatening. Nev-
ertheless, the Chinese government does not respect the free-
dom of speech and freedom of the press guaranteed in China’s
Constitution.

e In the past year officials have become less tolerant of public
discussion that questions central government policies and have
tightened restrictions on journalists, editors, and Web sites.

e Chinese authorities impose strict licensing requirements on
publishing, prevent citizens from accessing foreign news
sources, and intimidate and imprison journalists, editors, and
writers.

Increased Government Control of Political Speech

Chinese citizens face increased government regulation and sup-
pression of their freedom of speech and freedom of the press, which
are guaranteed in China’s Constitution.! Over the past year public
security authorities have detained or imprisoned over two dozen
journalists, editors, and writers, including Zhao Yan, a researcher
for the New York Times, and Ching Cheong, a reporter with the
Singapore Straits Times. Officials have confiscated hundreds of
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thousands of publications for having illegal political content,
banned hundreds of newspapers and magazines for publishing
without government authorization, and shut down one quarter of
the private Web sites in China for failing to register with the gov-
ernment.

In May 2005, the United Nations Educational, Scientific, and
Cultural Organization (UNESCO) awarded Chinese newspaper edi-
tor Cheng Yizhong the Guillermo Cano World Press Freedom Prize.
The Chinese government prohibited Cheng from attending the
award ceremony (in the previous year, government and Party offi-
cials detained Cheng, had him dismissed from his job, and expelled
him from the Party). In an acceptance speech, read in his absence
at the ceremony, Cheng said:

Terror is everywhere. Lies are everywhere. We have
been deceiving ourselves further and further down this
path. I believe that in the near future, we will look back
and find this insane and absurd episode to be absolutely
unthinkable. If we accept the prevalent evil as normal, we
will be co-conspirators in our own oppression.2

China’s leaders hope to generate economic growth by harnessing
domestic consumer demand for information and entertainment, but
at the same time they expend significant human, legal, technical,
and financial resources to ensure that commercialization of China’s
media does not diminish the government’s ability to manipulate
public opinion. Government agencies have consolidated control over
all forums of political discourse by censoring newspapers, maga-
zines, television news broadcasts, radio, Web sites carrying news
and information, and, most recently, personal Web pages. When
unable to block opinions with which they disagree, Chinese au-
thorities have employed government and Party personnel to chan-
nel and direct public opinion surreptitiously.

Government and Party Use of the Media to Control Public Opinion

The Communist Party uses “political techniques to effectively
regulate and control all types of mass media,” according to a report
published by Xinhua and the State Council Information Office.3
These techniques include allowing only state-sponsored media to
publish or broadcast news, criminalizing unlicensed journalism,
and requiring news editors to provide politically sensitive news sto-
ries to Party and government censors for vetting.# According to the
same report, the Party uses its authority over the news media to
“steer public opinion” and “create conformity among the increas-
ingly diverse thoughts and perspectives” in China’s society. The
Party achieves this goal by requiring news media to publish stories
that praise central Party and government policies and portray cen-
tral Party and government officials as working for the best inter-
ests of ordinary citizens.> For example, when Chinese authorities
issued regulations in March 2005 that restricted who may engage
in journalism, media outlets such as Xinhua (which is controlled by
the State Council) and the People’s Daily (which is owned and op-
erated by the Communist Party) began a propaganda campaign to
deflect claims that the regulations interfered with freedom of ex-
pression. Xinhua, the People’s Daily, and other state run media
claimed that the regulations were needed to stop unethical journal-
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ists and allow ethical journalists to protect the public.?® The same
campaign portrayed Western news media, particularly U.S. news
media, as corrupt and government-controlled.”

The Party considers journalists to be its agents, and uses them
to investigate provincial and local officials.® If a journalist writes
an article about corruption or a natural or man-made disaster, an
editor may publish it, provided it shows that the situation has been
resolved in a manner that reflects well on the Party, or that other-
wise conforms to a particular official’s agenda.® The government
and the Party, acting through the General Administration of Press
and Publication (GAPP) and the Central Propaganda Department,
respectively, prohibit editors from publishing stories that would
tarnish the image of the central government, the top leadership,
the Party, or their policies.1? Instead, editors must treat such po-
litically sensitive stories as internal intelligence reports, and for-
ward them to relevant officials.11

There is some variation among local news media as to what cen-
sors deem “politically sensitive,”12 but central authorities move
quickly to silence anyone they perceive as threatening their control
over political discourse. For example, in early September 2004, a
publication of the Southern Group (whose editors are known, and
have been imprisoned, for testing government and Party censors)
published a story that listed 50 Chinese citizens who were “activ-
ists who advise society and participate in public affairs.”13 After
the Liberation Daily (a publication of Shanghai’s Communist Party
Committee) criticized the concept of “public intellectuals” as
intended to “drive a wedge between the intellectuals and the
Party,” 14 officials moved against Chinese intellectuals who had dis-
agreed in public with the government or the Party. The campaign
against public intellectuals resulted in at least seven detentions,
censorship of the term “public intellectuals,” and the blacklisting of
several prominent social commentators.15

In another example of Chinese authorities silencing “public intel-
lectuals,” in May 2005 the government abruptly and without expla-
nation ordered the cancellation of an academic conference
organized by Fordham University and the China University of Po-
litical Science and Law.16 Participants at the conference, entitled
“Constitutionalism and Political Democratization in China—an
International Conference,” had planned to discuss sensitive topics
such as “The Different Meanings of Democracy,” “Democratization
and Constitutionalism: China in Comparative Perspective,” “Law
and Development of Constitutional Democracy: Is China a Problem
Case?” and “Which Path Should We Choose Toward Chinese De-
mocracy?” Scheduled speakers included Western and Chinese ex-
perts well-known in China for doing work in sensitive areas, such
as migrant labor and criminal defense.l” A People’s Daily editorial
published during the government crackdown on public intellectuals
illustrates the attitude of Chinese authorities that likely contrib-
uted to their cancellation of the conference:

[W]hat has not changed is that Western hostile forces
are trying to carry out their planned conspiracy to west-
ernize and divide us, what has not weakened is the influ-
ence of various types of anti-Marxist trends of thought,
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and what has not stopped is the corrosive effect of corrupt
capitalist thinking and feudalism’s vestigial ideology.18

The government and the Party are concerned that Chinese citi-
zens have increased access to foreign news sources through sat-
ellite broadcasts, the Internet, and cellular phones, which may
dilute the Party’s control over public opinion.19 Senior officials por-
tray the Internet as “a battlefield for the Communist Party’s propa-
ganda ideology work” that must either be occupied or lost to “West-
ern countries, headed by the United States.”20 The Party has said
it must win the battle for Internet propaganda supremacy, other-
wise “not only will it influence China’s image and investment envi-
ronment, but more importantly, it will influence the image of the
Party and the government.” 21

In the past year the Party has improved its ability to silence and
control political discussion on the Internet. Until recently, authori-
ties have focused on blocking information from outside China and
silencing critical Web sites inside China. While their efforts have
been effective, the government recognizes that it cannot silence all
politically sensitive information that it finds objectionable. For
example, Chinese citizens wishing to express themselves without
submitting to government censorship resort to posting articles on
foreign Web sites and issuing “open letters” in the hope they will
be published outside China. Internet users in China then circulate
these materials. Authorities call this practice “re-infiltration,” and
have said it threatens their control over public opinion.22 Among
their reactions has been to train and employ “Internet propa-
gandists” to pose as ordinary Internet users and post opinions and
information on the Internet to “guide” public opinion in the direc-
tion the government desires.23

Government use of the news media to control public opinion was
particularly evident during periods of heightened political sensi-
tivity in late 2004 and during 2005:

o Before the Fourth Plenary Session of the 16th Central Com-
mittee of the Communist Party in September 2004, officials
shut down the popular “Big Mess” (yitahutu) Internet chat
room, and the Central Propaganda Department ordered media
outlets to publish certain stories, and censor others, to create
an atmosphere beneficial to the fourth plenum.24

e When officials announced the death of former Party General
Secretary Zhao Ziyang in January 2005, censors blacked out
foreign satellite TV broadcasts whenever Zhao’s name was
mentioned.25

e In March 2005, authorities announced that they would en-
force 24-hour monitoring over the Internet during the annual
plenary meeting of the National People’s Congress.26

e In April 2005, Chinese authorities used their control of
newspapers, Web sites, Internet forums, and cell phones to
stop anti-Japanese protests in several cities.2?

o Just before the International Labor Day holiday on May 1,
Guangdong province’s Communication Administration Office,
Government News Department, and Public Security Office
issued a joint notice that required Internet content providers
to monitor user identities, and limit users to a number that
would allow them to be managed.28
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Chinese authorities are encouraging China’s television and Inter-
net news outlets, all of which are government sponsored, to in-
crease their ability to influence public opinion abroad regarding
China.2? Chinese authorities are also trying to increase their influ-
ence over bodies responsible for setting policies for Internet govern-
ance.3? For example, in March 2005, Zhao Houlin, a former tele-
communications official in the Chinese government, and currently
director of the International Telecommunication Union’s Tele-
communication Standardization Bureau, said: “Today the manage-
ment by the Internet Corporation for Assigned Names and Num-
bers (ICANN) [is something that] people consider to be manage-
ment by the United States, by one government. People definitely
want to see some changes.”31 In June 2005, an article in China’s
state-run press rationalizing that country’s crackdown on private
Web sites cited a Chinese delegate to the United Nation’s Working
Group on Internet Governance, Hu Qiheng, as saying she hopes
China’s Internet governance experience can act as a lesson for glob-
al Internet governance.32

Government Censorship

No one may legally publish a book, newspaper, magazine, news
Web site, or Internet publication in China without significant reg-
istered capital, a government sponsor, and government authoriza-
tion.33 The government has the authority to revoke any publisher’s
license and force it to cease publishing.3* Those who
violate Chinese publishing regulations are subject to heavy fines
and long prison terms.3% Senior officials at the GAPP advocate this
“rule by law” approach as a means to control public opinion.36

The Party and the government are increasingly using the law as
a weapon to silence political speech that they believe may “provoke
trouble,” or “confuse public opinion.”37 Three events in the past
year highlight that Chinese authorities value control of political
discourse over the freedom of the press guaranteed in China’s Con-
stitution. First, the Chinese government cracked down on Internet
expression. According to state-run media, China’s government has
“put together the world’s most extensive and comprehensive regu-
latory system for Internet administration,”38 and has “perfected a
24-hour, real-time situational censorship mechanism for Internet
publishing content.” 39 Throughout 2005, authorities shut down pri-
vate Web sites because of their political content.#0 In March 2005,
government agencies began enforcing a four-year-old regulation re-
quiring all private Web sites to register with the Ministry of Infor-
mation Industry and disclose whether their sites include restricted
content such as news and cultural information.4l Some localities
also began enforcing a 1997 regulation requiring private Web sites
to register with public security bureaus.42 As part of these new en-
forcement procedures, the Ministry of Information Industry and
public security bureaus have deployed software to locate and block
Web sites that failed to register,43 and so far have censored tens
of thousands of private Web sites.44

Second, in the past year Chinese government agencies promul-
gated several regulations to ensure that the government and the
Party retain their control over journalists and editors. While the
government claims these regulations are necessary to address prob-
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lems caused by a “minority of news gatherers and editors,”45 in
fact, the new regulations allow the government to determine who
may engage in journalism, what their political orientation must be,
and when they must submit to government and Party censorship:

e In December 2004, the State Administration of Radio, Film,
and Television (SARFT) issued two notices that regulate the
political ideology of television editors, reporters, and hosts.46 A
week later, SARFT announced that it would require television
stations in China to increase control over what television inter-
view program hosts say on the air, and only air
programs that “comply with propaganda discipline” produced
by government-licensed production companies and screened by
relevant officials.4?
e In January 2005, the GAPP issued two new regulations lim-
iting “lawful” news gathering and editorial activities to those
holding a government-issued journalist accreditation card.48
e In March 2005, the Central Propaganda Department, GAPP,
and SARFT jointly issued a set of regulations requiring news
reporting and editing personnel to support the leadership of
the Party, focus on “correct propaganda” as their guiding prin-
ciple, and have a firm grasp of “correct guidance of public opin-
ion.” 49
e In April 2005, SARFT issued rules requiring radio and tele-
vision reporters and editors to “put forth an effort to safeguard
the interests and the image of the nation,” “give priority to
positive propaganda,” and “carry out China’s foreign poli-
cies.”50
Finally, in June 2005, the Hong Kong press reported that Party
propaganda officials had issued a directive restricting “extra-terri-
torial reporting,”51 a practice in which a domestic newspaper pub-
lishes a critical investigative report on events in another area of
China that local news media have been prevented from reporting.
A Chinese media professor called extra-territorial reporting “the
best hope for liberalizing the news media,” and one report cited
unnamed Chinese editors and analysts as saying the ban had dealt
a serious blow to investigative reporting.52
In addition to cracking down on Web sites, journalists, and extra-
territorial reporting, Chinese authorities continue to enforce and
enact laws that impose extensive administrative licensing require-
ments on all news media. As the number of news publications in
China has grown, so has the scope of government regulation and
repression:
e Between January and September 2004, Chinese authorities
had closed down and rescinded the registrations of 642 news
bureaus, deferred the registration of 176 others, and pros-
ecuted 73 illegally-established news bureaus.53
e In 2004, officials seized over 200 million “illegal publica-
tions.”54 A Commission review of official Chinese reports
shows that authorities seized hundreds of thousands of these
publications solely because of their political content.5> The gov-
ernment also sanctioned 73 organizations for illegally “engag-
ing in news activities,” punished 213 publishers for “violating
regulations,” and banned 170 publications because they had
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“problematic topic selections.” 56 Authorities also sanctioned 91
work units as part of “investigatory activities into map propa-
ganda products and imported map products.” 57

e In 2004 and 2005, Chinese authorities undertook four cam-
paigns to ban unauthorized newspapers and magazines, shut-
ting down 169 publications,® and formed a special working
group to ensure that banned newspapers did not reopen.59 A
senior GAPP official referred to the banned publications, which
had titles such as “Prosperous China” and “Chinese and For-
eign Legal Systems,” as “the garbage of the cultural indus-
try.” 60

e In 2005, the GAPP issued a notice reminding Chinese citi-
zens that “newspapers and magazines may only be published
by publishing work units approved by publishing administra-
tion agencies,” and informing them that “in order to safeguard
China’s periodical publishing order, illegal foreign language
publications shall be banned in accordance with the law.” 61

China’s leaders also strictly control who may publish books and
impose harsh regulatory and criminal penalties to deter individuals
from attempting to engage in private publishing. The government
requires that all books published in China have serial numbers and
that officials regulate who may publish by exercising exclusive con-
trol of the distribution of these numbers.62 In March 2005, new
regulations became effective that prohibit the publication, and
allow the confiscation, of any book that “harms the honor of
China,” “propagates superstition,” or “disturbs social order.” The
regulations also empower the GAPP to strip violators of their au-
thorization to publish.63 While these provisions are less vague than
those of the regulations they supersede, the new language echoes
provisions in China’s national security laws that is used to im-
prison journalists and authors.

Chinese authorities restrict the activities of foreign journalists64
and try to prevent foreign news media from investigating stories
that might harm the image of the government and the Party.65
These restrictions are designed in part to protect the Party’s image
abroad, but the primary concern is that Chinese citizens will learn
information from foreign news sources that is censored in China.
According to one GAPP official “various enemy forces strongly co-
ordinate with each other, and take those things that cannot be pub-
lished domestically abroad to be published, and then these once
again infiltrate domestically.”6¢ Recent examples of Chinese au-
thorities attempting to discourage the free flow of information to
and from China include:

e In September 2004, public security officials detained Zhao
Yan, a researcher for the New York Times, for “illegally pro-
viding state secrets to foreigners.” Sources said the “state se-
cret” in question was information that former President Jiang
Zemin had offered to resign from the Central Military Commis-
sion. This fact was later reported in the official press.6?

e In October 2004, SARFT promulgated regulations that allow
the government to forbid the rebroadcasting into China of in-
formation that has been previously broadcast outside China by
designating the broadcast’s content a state secret.68
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e In April 2005, a Chinese court sentenced journalist Shi Tao
to 10 years imprisonment and two years deprivation of political
rights for “illegally providing top state secrets to overseas orga-
nizations.” According to Xinhua, the state secrets consisted of
information he learned at a meeting of the editorial board of
the newspaper at which he worked.6°

e Between April and August 2005, the Central Propaganda
Department and government media regulators issued six opin-
ions and regulations designed to restrict foreign participation
in China’s media market.7°

The Chinese government continues to implement measures it
claims will allow citizens increased access to government informa-
tion. Officials say that initiatives such as requiring government
spokespersons to respond to press inquiries and legal safeguards of
journalists’ right to investigate officials prove that the government
respects freedom of expression.”! The state-run media’s discussion
of the advantages of open government is a positive development,
but the measures adopted by the government do not protect free-
dom of expression for ordinary citizens. Instead, they impose a duty
on a group that speaks on behalf of the government (spokes-
persons) to be more forthcoming with a group whose work may be
censored by the government (journalists). As noted above, the Party
requires editors to treat politically sensitive reporting as internal
(neibu) information and forward it to relevant officials rather than
publish it. Therefore, unless the government lifts current restric-
tions on news reporting, the Party will be the primary beneficiary
of these measures, since the increased responsiveness of spokes-
persons will allow Party officials to better use journalists to mon-
itor provincial and local governments.

In 2004, the Commission noted that some news media in China
are being operated as commercial enterprises, and that the govern-
ment is allowing limited private and foreign participation in some
aspects of periodical and book production and distribution. This
trend continues,”? but Chinese authorities say that these reforms
are limited to “cultural” publications,’> and have moved to close
loopholes that foreign businesses had been using to provide radio,
television, film, periodical, and book content to China’s citizens.74
Moreover, the Party will continue to have a leadership role in en-
terprises with private investment,”> and Party officials have no
plans to relax editorial control over publishers?¢ and journalists.?”

Although the Chinese government generally tightened restric-
tions on expression and dissent over the past year, officials continued
to allow Chinese publications to report selectively on corruption
and other information that in previous decades would have been
deemed too embarrassing or threatening to government or Party
officials. For example, during the Nie Shubin and She Xianglin
controversies [see Section III(b)—Rights of Criminal Suspects and
Defendants], Chinese news media published articles criticizing
problems in the criminal process and recommending reforms to the
criminal justice system as a whole. In another example, the China
Youth Daily published a strongly worded report and editorial criti-
cizing local officials in a Jiangxi town for rounding up local
indigents in violation of national regulations and leaving them in
a remote area in the middle of winter.
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China has a thriving underground publishing industry, and
banned books, such as the “Survey of the Chinese Peasantry,” are
easily purchased from unlicensed publishers and retailers.”® By
forcing unlicensed publishers to become criminals, however, the
government is eroding respect for intellectual property and rule of
law, as these illegal publishers are also de facto copyright violators
(the illegal works are “pirated,” since authors cannot collect royal-
ties on them) and must bribe corrupt officials in order to keep oper-
ating.

Self-Censorship

Some of the government’s restrictions on freedom of expression,
such as the prohibition on publishing news without prior govern-
ment authorization, are stated explicitly in laws. Relevant laws
and regulations, however, do not provide clear guidance about what
kind of political or religious expression is illegal. For example, reg-
ulations prohibit publishing or disseminating anything that “harms
the honor of China,” but no legislative or judicial guidance exists
to guide publishers as to what constitutes a violation of this prohi-
bition. Instead, Chinese authorities rely upon detaining writers, in-
doctrinating publishers, and banning publications to encourage
companies, institutions, and individuals to “choose” not to use cer-
tain words or publicize certain views that a government official
might deem politically unacceptable. According to the editor of a
major Chinese magazine noted for publishing critical articles with-
out being shut down, “[w]e go up to the line—we might even push
it. But we never cross it.” 72 Chinese citizens who cross the line and
fail to censor themselves are detained by public security officials or
dismissed from their jobs:

e Chinese authorities closed the prominent bi-monthly diplo-
macy journal Strategy and Management in September 2004
after it published an article strongly criticizing the North Ko-
rean government and urging a revised strategy in China-North
Korea relations.80

e Also in September, authorities fired magazine editor Xiao
Weibin for publishing an interview with former Guangdong
Party leader Ren Zhongyi, wherein Ren criticized the Chinese
government for suppressing freedom of expression.8!

o After then-professor Jiao Guobiao published an article on the
Internet criticizing the Party Central Propaganda Depart-
ment’s control over China’s media, Beijing University officials
refused to allow him to teach. They subsequently dismissed
him after he went to the United States “without permission”
at the invitation of the U.S. National Endowment for Democ-
racy.82

e After editor Cheng Yizhong’s newspaper published articles
on SARS and government abuses of people’s civil rights, au-
thorities detained Cheng for five months without charges, dis-
missed him from his job, expelled him from the Communist
Party, and prevented him from traveling abroad to receive the
2005 UNESCO/Guillermo Cano World Press Freedom Prize.83
e Government authorities suspended lawyer Guo Guoting’s li-
cense to practice law after he published articles on the Internet
advocating on behalf of his clients, including Zheng Enchong,
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Shi Tao, Zhang Lin, and Huang Jinqgiu, whom Chinese authori-
ties had prosecuted for exercising their freedom of expres-
sion.84

e Officials dismissed journalist Wang Guangze from the 21st
Century Business Herald after he returned to China from the
United States, where he gave a speech at Trinity College enti-
tled “The Development and Possible Trends of China’s Political
Ecology in Cyber Times.” 85

Chinese journalists seem to be increasingly chafing at govern-
ment restrictions on press freedom. As an editor of one of China’s
largest newspapers put it: “Although one must submit to controls,
one must nevertheless try to achieve something meaningful.” 86 In
order to do so, however, journalists and editors must adopt tech-
niques to circumvent government and Party censors. The aforemen-
tioned editor went on to say:

When something cannot be criticized, the reporter ap-
proaches it from a complimentary angle. They don’t write
about accidents, they write about rescuing people. They
don’t write about thieves running rampant, they write
about police heroism in capturing criminals. When they
cannot write news, they write editorials. If they cannot
discuss an issue in their locale, then they approach the
issue in the context of another place. In the end, if they
fail completely, they can always pass on the story (or the
actual report) to another media [outlet], wait for them to
publish it, and reprint the story.87

Universities in China also censor themselves.88 In April 2005,
the Shanghai Evening Post reported how Internet forums at sev-
eral universities “used relatively strict supervision, [and] set up
specific screening mechanisms for harmful information” when anti-

Japanese demonstrations were taking place in several cities in
China:

e Fudan University’s “Sun Moon Brilliance” Internet forum
was closed between midnight and 8 a.m., which, according to
forum managers, made it more difficult for “harmful informa-
tion” to be posted on the forum from outside the university.

e Shanghai Jiaotong University implemented 24-hour moni-
toring and used “technical means” to implement keyword fil-
tering of its e-mail and Internet forum systems.

e Shanghai Normal University’s “Lakeside Contemplations”
Internet forum managers undertook 24-hour monitoring, and
took turns inspecting and controlling the “expression situation”
on the entire Internet forum between April 15 and 17.89

Internet and software companies must either employ censorship
technologies in their products or risk a government order to close.
For example, although no Chinese law or regulation forbids specific
words, companies such as Tencent and MSN embed a list of
banned words and phrases, including “freedom” and “democracy,”
in their Internet applications.?0 The China-based search engines of
Yahoo! and MSN filter results for searches relating to the Voice of
America, Radio Free Asia, and human rights. Google designed its
Chinese-language news aggregation service so that users in China
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cannot view materials from dissident news Web sites that Chinese
authorities have blocked.

Monitoring, Jamming, and Blocking of Information

The government continues to restrict Chinese citizens’ access to
political information from sources outside of China that the govern-
ment cannot control, influence, or censor. The central government
attempts to block radio broadcasts by Voice of America, Radio Free
Asia, and the BBC. China’s laws restrict satellite dish ownership,91
and regulations require foreign news broadcasters to send all their
satellite feeds through government-controlled channels. Foreign
newspapers may be distributed only at foreign hotels and to “au-
thorized subscribers.”92 In October 2004, SARFT issued regula-
tions prohibiting joint ventures from producing programs on “polit-
ical news.” 93 In March 2005, SARFT issued an interpretive notice
on these regulations limiting foreign companies to investing in a
single joint venture, saying:

[W]e must control the contents of all products of joint
ventures in a practical manner, understand the political
inclinations and background of foreign joint venture par-
ties, and in this way prevent harmful foreign ideology and
culture from entering the realm of our television program
production through joint investment and cooperation.94

Chinese officials seem especially concerned that Chinese citizens
may gain increased access to information on the Internet that the
Party and government cannot censor. In January 2005, the official
journal of the Party Central Committee published an article calling
on authorities to “strengthen supervision of international Internet
gateways; filter out foreign, external Web sites that provide harm-
ful information that threatens state security, disrupts social sta-
bility, and spreads obscene content; and adopt diplomatic and legal
measures to attack these Web sites.” 95 Chinese agencies block the
Web sites of many human rights, educational, political, and news-
gathering institutions without providing public notice, explanation,
or opportunity for appeal. According to a study by researchers at
Harvard University, Cambridge University, and the University of
Toronto, Chinese authorities operate “the most extensive, techno-
logically sophisticated, and broad-reaching system of Internet
filtering in the world” to prevent access to “sensitive” religious or
political material on the Internet. The report also stated that
authorities utilize “a complex series of laws and regulations that
control the access to and publication of material online.” 96

Government monitoring is highly visible in its regulation of
Internet cafes:

e In January 2005, the city government of Jinan, the capital
of Shandong province, deployed a system that allows monitors
to view the information running on any computer in the city’s
Internet cafes at any time. The system is part of a “cultural
monitoring platform” established to monitor the online activity
of Internet cafe customers, which is capable of monitoring the
identity of the person registered to use the computer and of fil-
tering “illegal Web sites.” 97
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e In February 2005, the Ministry of Education issued a notice
requiring Internet forums at universities around China to pro-
hibit anonymous logins from IP addresses outside the
schools.?8
e In March 2005, Xinhua reported that the Anhui provincial
government intended to implement a “fingerprint recognition
system” in Internet cafes.99
e In April 2005, Xinhua reported that 15 software companies
in China had begun to develop Internet monitoring platforms
that would allow government employees at remote locations to
stop Internet cafe customers from accessing specific Web sites
and determine precisely from which computer in which Inter-
net cafe the access attempt is being made.100
In September 2005, a human rights NGO that focuses on free-
dom of expression reported that Yahoo!'s Hong Kong subsidiary
had complied with a request from Chinese authorities to furnish
account information for the journalist Shi Tao.191 A Chinese court
cited that information as one piece of evidence used to convict Shi
of disclosing state secrets to a foreigner.192 Yahoo! responded that
its local country sites must operate within the laws, regulations
and customs of the country in which they are based.103

Political Detentions, Harassment, and Selectively Enforced National
Security Laws

Chinese officials continue to detain Chinese citizens who criticize
them and their policies, and the Committee to Protect Journalists
has dubbed China “the world’s leading jailer of journalists.” 104 The
Commission welcomes the release over the past year of several po-
litical prisoners, but regrets that during the same period Chinese
security and judicial authorities detained or imprisoned dozens of
individuals for exercising their right to peacefully express their po-
litical beliefs.

The following list names some individuals that Chinese authori-
ties have detained and imprisoned during the past year for exer-
cising their constitutionally guaranteed freedom of expression:

e Detained: Chen Min, Ching Cheong, Hu Jia, Li Boguang, Li
Guotao, Li Guozhu, Li Jinping, Liang Yuling, Liu Xiaobo, Qi
Zhiyong, Shen Yongmei, Wang Qiaojuan, Wang Tingjin, Xu
Zhengqing, Yan Zhengxue, Yang Weiming, Yang Zheng, Yu
Jie, Zhang Zuhua, Zhao Yan, Zheng Peipei, Zheng Yichun.

e Imprisoned: Huang Jingiu (aka Qing Shuijun), Kong
Youping, Ning Xianhua, Nurmemet Yasin, Shi Tao, Zhang Lin,
Zhang Ruquan, Zhang Zhengyao, Zheng Yichun.

Additional information on these cases and others is available on
the Commission’s Political Prisoner Database [see Section IV—Po-
litical Prisoner Database].

In addition to detaining and imprisoning those who speak out
against them, Chinese authorities continue to monitor activists and
order them not to speak to the press.105 An illustrative case is the
government’s treatment of Dr. Jiang Yanyong. Authorities detained
Jiang in June 2004, and although they released him the following
month, for several months afterward officials prohibited him from
speaking with reporters, traveling overseas, and attending activi-
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ties at the invitation of foreign groups or individuals.196 During the
visit of United Nations High Commissioner for Human Rights and
the eighth European Union-China Summit in late August and early
September 2005, Chinese authorities placed human rights activists
Liu Xiaobo, Zhang Zuhua, Liu Di, and Hu Jia under 24-hour police
surveillancel®7 and raided the offices of Chinese Rights Defenders,
an informal grouping of activists and dissidents.108

III(f) STATUS OF WOMEN
FINDINGS

e The Chinese Constitution and laws provide for the equal
rights of women, and a network of women’s groups advocate to
protect women’s rights. Such groups focus on providing edu-
cation, protection, and legal assistance to women.

e Chinese women have fewer employment opportunities than
men, and their educational levels fall below those of men, but
the government has acknowledged these gender discrepancies
and is taking steps to promote women’s interests. Chinese
women face increasing risks from HIV/AIDS as the disease
moves from high-risk groups dominated by men into the gen-
eral population.

e Trafficking of women and children in China remains perva-
sive despite government efforts to build a body of domestic law
to address the problem. China’s population control policies ex-
acerbate the trafficking problem. China’s poorest families, who
often cannot afford to pay the coercive fines that the govern-
ment assesses when it discovers an extra child, often sell or
give infants, particularly female infants, to traffickers.

Laws and Institutions

The Chinese Constitution and laws provide for the equal rights
of women. Article 48 of the Constitution declares that women are
equal to men, and names women as a “vulnerable social group” re-
quiring special protection. As a result, the government has passed
a substantial body of protective legislation, particularly in the area
of labor law and regulation. A U.S. scholar of women’s issues in
China argues that protective regulations can work against women’s
interests, however, since they may make employing women more
expensive for employers and give managers an incentive to lay off
women first.! The Labor Insurance Regulations provide for the re-
tirement of women at a younger age than men. Some women in
China have urged that the retirement ages of men and women
should be made the same because the regulations put women at a
disadvantage by reducing women’s effective working lives for the
purposes of wages and seniority.2

The National People’s Congress (NPC) enacted the Law on the
Protection of Women’s Rights and Interests (LPWRI) in 1992 to
“protect women’s lawful rights and interests, and promote equality
between men and women.” 3 The 1992 law provided for government
action to protect women but did not permit women to assert their
own rights.4 In August 2005, the NPC Standing Committee passed
amendments to the LPWRI, including stronger provisions requiring
government entities at all levels to take action against abuse of
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women’s rights and giving women assistance to assert their rights
in court.® The amended law, to take effect in December 2005, also
outlaws sexual harassment, giving the victim the right to complain
to her employer, seek punishment by the police under administra-
tive punishment regulations, and bring a civil suit for damages.®
Passage of the amendments capped a month of high-level attention
to women, including the release of a white paper on gender equal-
ity,” an exhibition on women’s progress,® and a conference com-
memorating the 1995 Fourth World Conference on Women.?

Central government institutions that focus on women and chil-
dren, such as the State Council Working Committee on Women and
Children1% and the All-China Women’s Federation (ACWF),11 have
been advocates for legal reform in the areas of domestic violence,
sexual harassment, and women’s education.'2 The Working Com-
mittee recently developed the State Council’s Ten-Year Program for
the Development of Chinese Women (2001-2010), which focuses
government attention on eight areas, including women’s education,
health, and participation in political and economic life.13 As a
Party organization, however, the ACWF is not able to effectively
promote women’s interests when countervailing Party interests in-
tervene. For example, the ACWF has been silent about the abuses
of Chinese government population control policies and remains
complicit in coercive enforcement of birth limits.14

A number of independent women’s NGOs have existed since the
early 1990s and a new women’s movement seems to be growing.
Several Chinese women’s organizations were founded in conjunc-
tion with the 1995 World Conference on Women in Beijing, including
the Center for Women’s Law Studies and Legal Services at Beijing
University, and the Maple Women’s Psychological Consulting Cen-
ter. In April 2005, several Chinese women leaders jointly founded
the advocacy project Women’s Watch—China.15

Trafficking of Women and Girls

Trafficking of women and children in China remains pervasive.
Traffickers are often linked to organized crime and specialize in ab-
ducting infants and young children for adoption and household
service. They also abduct girls and women both for the bridal mar-
ket in China’s poorest areas and for sale as prostitutes. This is
caused, in part, by the skewed sex ratios growing out of China’s
population control policy [see Section III(i)—Population Planning].
One Chinese scholar noted that China’s gender imbalance has cre-
ated a flow of women from ethnic areas into Han areas to meet the
demand for women.16

Other aspects of China’s population control policies exacerbate
the trafficking problem. China’s poorest families, who often cannot
afford to pay the coercive “social compensation” fine that the gov-
ernment assesses when it discovers an extra child, often sell or give
infants, particularly female infants, to traffickers.l” When police
rescue them, many families do not come forward to claim their chil-
dren because they are afraid of both the police and local family and
population planning officials.1® Authorities place some of these chil-
dren in foster care, but many are eventually assigned to govern-
ment-run orphanages. In 2004, police searching a bus found 28
newborn female infants who had been acquired by hospital staff in
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Guangxi province and then taken by middlemen to be sold in
Henan and Anhui provinces.19

China has supported some international initiatives against traf-
ficking and built up a framework of domestic law to address the
problem.20 Chinese experts and officials have cooperated with the
Mekong Sub-Regional Project to Combat Trafficking in Children
and Women, founded by the International Labor Organization, to
reinforce the anti-trafficking provisions of the ILO Worst Forms of
Forced Labor Convention.2! In domestic law, the 1997 revision of
the Criminal Law abolished an older provision on “Trafficking in
People” and inserted one on “Trafficking in Women and Chil-
dren.” 22

Despite these government efforts, some 250,000 victims were sold
in China during 2003, according to UNICEF.23 Statistics reported
from the Fourth National Meeting on Women’s and Children’s
Work, held in August 2005, reveal that over 50,000 women and
children were rescued by police in four years. Together, these fig-
ures suggest that only about 5 percent of victims are rescued by
the police.2¢ Zhu Yantao, a Ministry of Public Security official,
recently noted that “with its huge population, China is likely to
become the center of international human trafficking.”25 Zhu ex-
plained that the prevalence of the crime in China is the result of
economic disparities between men and women that force young
rural women looking for work to move to the cities, where they fall
into the hands of traffickers.2¢

Gender Disparities

Chinese women have fewer employment opportunities than
men.27 Although women have a generally high rate of participation
in the work force, fewer women than men seek opportunity and ad-
vancement in China’s growing private sector.2®8 To change this dy-
namic, the State Council’s Women’s Development Program has pro-
posed that women without jobs be encouraged to work by offering
them access to loans, land, skills training, information, and equal-
ity of access to village land contracts.29

The educational levels of Chinese women fall well below those of
men, according to a statistics cited by the State Council.30 Al-
though 99 percent of girls attend elementary school and 95 percent
enter lower middle school, according to thise statistics, only 75 per-
cent go on to higher middle school. The UN Common Country As-
sessment for China 2004 reports figures of 89.0, 88.3, and 80.2 for
the ratio of girls to every 100 boys in primary, secondary, and ter-
tiary education.3! Women comprise 70 percent of China’s 85 million
illiterates. Improving equal access to education is one of the goals
laid out in the Ten-Year Program for the Development of Chinese
Women.32

Chinese women face increasing risks from HIV/AIDS. As HIV/
AIDS moves from high-risk groups dominated by men into the gen-
eral population, a larger percentage of those infected are women.
A U.S. study published in December 2004 predicted that the pro-
portion of HIV positive women in China would rise,33 a prediction
that official Chinese government news media confirmed in 2005.34
Women’s lack of access to education, vulnerability to violence (espe-
cially in trafficking for the sex trade), increasing participation in
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the migrant work force, and increasing intravenous drug use all ex-
acerbate this trend.35

III(g) THE ENVIRONMENT
FINDINGS

e The Chinese government promotes conservation, recycling,
and the use of renewable energy sources to address environ-
mental degradation and the depletion of natural resources.
Weak environmental laws, poor enforcement, and small gov-
ernment budgets for environmental protection hamper these
efforts.

e The Chinese government promotes international cooperation
on environmental matters, and is receiving foreign technical
assistance for environmental projects in China.

State of the Chinese Environment

Rapid development without effective environmental safeguards
has resulted in severe environmental degradation. Poor soil and
water conservation practices and government inattention to pol-
luting industries exacerbates these problems. Many Chinese citi-
zens suffer from respiratory diseases caused by air pollution.® Acid
rain affects about one-third of the country.2 Deforestation and ero-
sion leading to loss of arable land, landslides, and sedimentation of
waterways are widespread.? Water pollution and poor conservation
practices have led to water shortages in many areas, leaving mil-
lions in urban areas and one-third of the rural population without
access to clean drinking water.4

Government Response to Environmental Degradation

The Chinese government is pursuing sustainable development
domestically by encouraging recycling, conservation, and the use of
renewable energy resources.5 Externally, Chinese officials favor
international technology transfers and seek cooperation with inter-
national environmental protection agencies and groups.® These are
positive measures, but Chinese authorities continue to overlook en-
vironmental protection provisions already present in national de-
velopment plans,” compounding problems with China’s weak and
poorly enforced environmental laws.® In June 2005, the State Envi-
ronmental Protection Administration (SEPA) identified a number
of continuing barriers to environmental protection in China, includ-
ing gaps in environmental legislation, the absence of time limits for
compliance, delays in issuing laws and regulations governing ad-
ministrative permits and environmental inspections; a lack of pro-
visions governing legal responsibility for environmental violations,
a single category of administrative punishment for polluters speci-
fying a relatively small fine, and a lack of enforcement authority
among environmental protection departments.®

Despite these problems, SEPA has demonstrated an inclination
to enforce laws that may pit the agency against the central govern-
ment and Party leadership. In January 2005, SEPA officials halted
30 construction projects for violating the Environmental Impact As-
sessment (EIA) Law and ordered 46 polluting power plants to in-
stall desulphurization equipment.l® Three of the 30 projects are
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managed by the Three Gorges Development Corporation and are
part of national development plans promoted by the central leader-
ship. The projects were only halted for a short time, but SEPA’s ef-
forts to enforce the EIA Law have continued.11

SEPA has taken other steps to improve China’s environmental
legislation and environmental policymaking. SEPA has called for
revisions to China’s environmental laws, including some provisions
that would increase the accountability of polluters and government
officials for environmental degradation!2 and would establish an
environmental public interest prosecution system.!3 Some of these
efforts have generated support within the National People’s Con-
gress.1* In February 2005, SEPA called for an environmental pro-
tection fund in the national budget, citing insufficient investment
as a hindrance to its work.'’®> SEPA also announced that the
Chinese government will encourage foreign investment in environ-
mental protection.1® Finally, SEPA suggested incorporating envi-
ronmental issues into the evaluation of local officials, and began a
trial “Green GDP” program to include the cost of environmental
degradation in the calculation of local GDP.17

Public Participation in Environmental Protection

SEPA has sought public support in environmental protection
work and has encouraged and supported environmental NGO activ-
ism.18 In 2005, SEPA held a public hearing to encourage citizen in-
terest and NGO activism.19 Although the hearing participants were
pre-selected and pre-screened,?® the promotion of citizen
involvement in government decisionmaking is an uncommon phe-
nomenon in China.21 The National People’s Congress has taken
steps to consider expert opinion in drafting environmental legisla-
tion.22 NGOs have provided expert opinions on the drafting and re-
vision of laws such as the Renewable Resources Law.23

Chinese environmental NGOs are broadening their focus beyond
initial efforts at public education and awareness.24 In recent years,
Chinese environmental groups have assisted pollution
victims in pursuing redress through the legal system, lobbied busi-
nesses to adopt energy efficiency codes, and mobilized public par-
ticipation in and support for environmental protection.25

Official efforts during 2005 to impose greater control over envi-
ronmental NGOs is threatening to stifle environmental activism. In
May 2005, the Chinese government created the All-China Environ-
ment Federation, a national federation of Chinese environmental
NGOs,26 asserting that the new organization would ensure better
cooperation on environmental matters between government agen-
cies. But the government compelling SEPA and domestic NGOs to
operate within a larger, state-controlled organization may limit
their ability to challenge central government environmental or de-
velopment policies [see Section V(a)—The Development of Civil So-
ciety, for a discussion of the role of mass organizations in Chinese
society].
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II1(h) PuBLic HEALTH
FINDINGS

e The two greatest public health challenges facing China today
are infectious diseases and rural poverty. The central govern-
ment is taking steps to improve the public health infrastruc-
ture in rural areas, but China’s poorest citizens lack preventive
healthcare, and weak implementation of laws that provide for
free vaccinations leave many adults and children unprotected.
e Central government efforts to address China’s HIV/AIDS epi-
demic continue to expand and deepen, but local governments
often harass Chinese activists who work on HIV/AIDS issues.
¢ Government controls inhibit the flow of health-related infor-
mation to the public, potentially affecting public health in
Cf}flina as well as international disease monitoring and response
efforts.

Rural Poverty and Public Health

The central government is taking steps to address public health
issues associated with a crumbling rural health infrastructure and
rural poverty. During the 1980s, the government abolished its pre-
vious rural healthcare system, which was based on village clinics
staffed by “barefoot doctors” and financed by cooperative insurance.
Central government authorities, however, did not establish a sub-
stitute system to replace the old healthcare regime. As a result,
most Chinese farmers could not afford the high cost of treatment.!
By 2002, the central government was encouraging the
formation of rural healthcare cooperatives,2 which receive local gov-
ernment subsidies and cover themedical expensesof any farmer
who can pay a modest annual premium.3 The central government
established 12 rural medical cooperatives in Liaoning province in
early 2005,4 and provincial governments announced similar pro-
grams at the same time in other areas of China,? including pilot
programs in five cities and counties in Sichuan province. By April,
about 1.04 million farmers in Sichuan had received reimbursement
for medical expenses.® The success of this program has stimulated
local government efforts to build township medical centers that
would provide a higher level of healthcare after citizens exhaust
the resources available from local medical cooperatives.”

While these efforts at reconstructing the rural healthcare system
are promising, senior Chinese officials have acknowledged that se-
rious challenges remain. Critical evaluations of China’s healthcare
system began to cascade into the public view beginning in late July
2005, when Ge Yanfeng, a senior State Council researcher, ques-
tioned the fairness and efficiency of the medical and health sys-
tem.® The poorest residents in rural areas frequently do not
enroll in the cooperatives because they cannot afford the required
fee. For participants, the cooperative plan covers only between 30
and 40 percent of hospitalization costs,? leaving many farming fam-
ilies in debt after serious illness. As many as 50 percent of farmers
who fall ill do not seek healthcare for economic reasons, according
to a number of reports,1® and half of all children who die in rural
areas have not received medical treatment.l! Malnourishment
among rural children also remains a serious problem. As many as
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29.3 percent of children in China’s poorest areas may be malnour-
ished, according to one news account.12

Infectious Disease and Public Health

Among the results of underinvestment in healthcare has been
the persistence of diseases that require a coordinated and long-
term investment of funds and organization to control. One such dis-
ease, tuberculosis (TB), is one of China’s worst health problems,
with 4.5 million patients with active TB, 1.45 million newly diag-
nosed cases, and 130,000 deaths each year.!3 Some provinces have
registered sharply rising rates of TB, with the incidence in
Zhejiang province, for example, rising 30 percent in 2004 compared
to 2003.14 A few provinces have responded by instituting “directly
observed treatment methods” to fight the development of drug-
resistant disease when patients fail to pursue a full course of treat-
ment.15

Naturally occurring infectious diseases are a serious threat in
China, according to senior Chinese healthcare experts.1® Despite
strong reported immunization statistics and the 2005 regulation on
state-funded immunizations,!7 the child vaccination program as im-
plemented has not been effective, since several outbreaks of pre-
ventable diseases occurred in 2005.1%2 The Ministry of Health
(MOH) reported a sharp rise in both cases and deaths from measles
in the first quarter of 2005.1° The Ministry concluded that the out-
break resulted from the government’s failure to address the health
problems of the migrant population and failure to vaccinate with
effective vaccines.20 Anhui statistics for the first quarter of 2005
showed that one of the top five diseases causing death was infant
tetanus; routine postnatal and pediatric vaccination can prevent
this disease.21

China continues to have a high rate of Hepatitis B infection, with
one-third of the world’s total reported 385 million chronic Hepatitis
B carriers. Notwithstanding these figures, only 70 percent of the
population has been vaccinated for the disease, according to a Chi-
nese expert.22 At the same time, the Chinese government has made
progress since 2004 on eliminating discrimination against Hepatitis
B carriers in government employment.23 The new Law on the Pre-
vention and Control of Infectious Diseases also prohibits discrimi-
nation against carriers of infectious diseases.24

HIV/AIDS

The central government has become more active on HIV/AIDS
issues during the past year.25 In June 2005, Premier Wen Jiabao
chaired a State Council meeting on anti-AIDS work that reinforced
earlier decisions promising free antivirals to HIV carriers, free
anonymous testing, free medicine for pregnant women, free school-
ing for the orphans of AIDS victims, and help for families afflicted
with AIDS.26 Premier Wen also reiterated the need to “protect the
legitimate rights and interests of HIV carriers and oppose discrimi-
nation against them,” as well as to educate them about their re-
sponsibility to prevent further spread of the disease.2? Since late
2003, the Central Party School in Beijing, which provides leader-
ship training for senior Communist Party cadres, has offered a
course on responding to HIV/AIDS. In September 2004, the State
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Council HIV/AIDS Prevention Work Committee issued guidelines
making AIDS education mandatory for secondary and university
students in 2005.28

Several provinces and localities undertook new programs in 2005
to address HIV/AIDS-related public health problems. Hubei prov-
ince began a program in May 2005 to prevent accidental occupa-
tional exposure to HIV.29 Programs to educate mid-career officials
about HIV/AIDS are growing after the Central Party School held
similar seminars for future Party leaders.3? Yunnan province
joined with two prestigious universities to train senior provincial
officials about drug control and AIDS prevention,3! and Jiangxi
province launched an education campaign in May 2005 on AIDS
and venereal disease prevention.32 The Guangzhou city education
department released a regulation in January 2005 that promised
free education for all children affected by HIV, and guaranteed
such children confidentiality and protection against discrimina-
tion.33 The central government has also taken steps to support
these local and provincial efforts. The MOH, for example, began a
program to disseminate AIDS prevention information to high-risk
groups such as intravenous drug users, homosexuals, and pros-
titutes.3¢ In addition, in August 2004 the MOH and the National
Development and Reform Commission invested 230 million yuan in
1,004 mobile hospitals to reach victims of HIV and other diseases
in remote parts of China.35

Some local anti-AIDS initiatives, however, still show an official
tendency to address the problem by using coercive measures.36¢ In
Yunnan province, new rules require mandatory annual HIV tests
for people working in the entertainment industry.3?” The head of
the provincial health department said that such testing in 2004
had led to the detection of 13,000 HIV positive individuals, but the
China coordinator for the UN anti-AIDS program warned that
mandatory testing can lead to discrimination against those in-
fected.38

Local government harassment of Chinese NGOs dealing with
HIV/AIDS has undermined efforts to combat the disease. A U.S.
NGO report described the violent closure of a privately-run orphan-
age for children with AIDS in Henan province, and also reported
other incidents in which Henan officials and police detained, beat,
or otherwise obstructed Chinese activists working on HIV issues.39
Another U.S. group reports that local authorities in Henan prov-
ince have organized militias to prevent journalists and NGO ob-
servers from visiting AIDS victims.40 Li Xiang, the Director of the
Mangrove Support Group, notes that cumbersome government reg-
ulations complicate the work of Chinese NGOs working on AIDS.4!

State Control of Information Relating to Health

The State Secrets Law and related regulations*2 hinder the free
flow of information on public health matters both within China and
to the outside world. Some government agencies have worked to
improve the internal flow of information from local governments to
the center. In Jiangxi province, for example, authorities built a sys-
tem for county, town, and township medical entities to make direct
online reports to higher authorities about health issues.*3 Delayed
and inaccurate reporting by provincial authorities continues, how-
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ever, reflecting an official tendency to cover up health problems
and the outbreak of disease. Many local officials fear that such
news will discourage investment and affect local economic growth,
which remains the most important factor in the annual perform-
ance evaluations of officials.44

Government control over the flow of information has hampered
an international effort to combat the spread of a new strain of
avian flu virus. In May, the Ministry of Agriculture confirmed the
first evidence of deaths of migratory birds in Qinghai province, ap-
parently from an avian flu virus, more than two weeks after the
initial deaths. In June, a U.S. newspaper reported that Chinese of-
ficials were encouraging farmers to protect their flocks by using
amantadine, an antiviral drug meant only for use in humans.4>
Foreign scientists criticized the Chinese government, saying that
such use of antivirals leads to resistant strains of the disease.6 A
spokesman for the Ministry of Agriculture denied encouraging the
misuse of amantadine,*” but he also announced that the Ministry
would send out inspection teams to check on the possibility that it
had been misused.*® The most recent assessments of dead birds in
Qinghai and Xinjiang reveal that the strains that killed the birds
are not yet resistant to the amantadine.4?

In July 2005, the WHO and other international health organiza-
tions complained that Chinese authorities had not shared key
details about three outbreaks of avian flu in western China. The
information sought by these international bodies included virus
samples, genetic analysis, and information about the extent of the
outbreaks and Chinese government efforts to contain them.50

II1(i) POPULATION PLANNING
FINDINGS

e The Chinese government continues its population control
policy, which is scheduled to continue through the mid-21st
century. Coercive fines are the main enforcement mechanism,
although reports of local officials using physical coercion to en-
sure compliance continue, even though this practice violates
Chinese law.

e The severe gender imbalance resulting from the population
control policy has grown worse over the past two decades. The
Chinese government has established a commission to draft leg-
islation to criminalize sex-selective abortion.

The Chinese government continues to maintain a coercive popu-
lation control policy that violates internationally recognized human
rights standards in three ways. First, the Population and Family
Planning Law limits the number of children that women may
bear.! Second, this law coerces compliance by penalizing women
who illegally bear a child with a “social compensation fee,” a fine
that often exceeds an average family’s annual income.2 Third,
although physical coercion to ensure compliance with population
control requirements is illegal in China, reports persist of local offi-
cials using physical coercion to ensure compliance, and in one case
Chinese officials attempted to physically coerce a visiting Hong
Kong woman to have an abortion.? In December 2004, the Inter-
national Relations Committee of the U.S. House of Representatives
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heard credible testimony that compliance with the Chinese govern-
ment’s population control policy continues to be enforced through
coercive fines and loss of employment, as well as physical coercion
including forced abortion, forced sterilization, forced implants of
contraceptive devices, and other violent abuses against pregnant
women or their families.# These abuses create an atmosphere of
feiar in which most women feel they have little choice but to com-
ply.®

Local officials who fail to meet provincial and central government
birth rate targets face loss of bonuses and denial of promotions.
These practices implicate China’s central and provincial govern-
ment in the abuse that occurs at the local level. Physical coercion
against women by local officials seeking to meet population plan-
ning goals has continued over the past year, according to credible
reports.® For example, credible sources reported in August and Sep-
tember that population planning officials in Linyi city, Shandong
province, administered forced abortions, sterilizations, prison sen-
tences, and beatings during the spring of 2005. A September 19
statement from a National Population and Family Planning Com-
mission official acknowledged that a preliminary investigation had
disclosed that “some persons did commit practices that violated law
and infringed upon legitimate rights and interests of citizens while
conducting family planning work. Currently the responsible per-
sons have been removed from their posts.”

Chinese citizens who publicly oppose the Chinese government’s
population control policies also face possible detention and abuse.
Linyi officials abducted Chen Guangcheng, who brought news
media attention to the abuses there, in Beijing and returned him
forcibly to Linyi, where he allegedly has been beaten and remains
under house arrest.8 Mao Hengfeng, who opposed the government’s
population control policy and protested against it, was sentenced to
18 months of re-education through labor in April 2004. Mao has
been protesting on her own behalf as well as for others since she
was dismissed from her job in Shanghai in 1988 for becoming preg-
nant in contravention of the population control policy. She report-
edly was tortured in October and November 2004, and her sentence
was increased by three months in December 2004.°

Changes to Population Control Policy

Since its inception in the early 1980s, China’s population control
policy has been adjusted periodically, as population planners fine-
tune local rules and quotas.1® Couples living in cities have almost
always been limited to one child, but provincial officials have per-
mitted exceptions in various circumstances, such as for rural cou-
ples whose first child is female.ll In the past year, the population
control policy has been under discussion again. Although some offi-
cials have recommended moving toward a “two-child policy,” this
proposal seems unlikely to be adopted soon. Chinese officials have
emphasized that the government will continue to decide how many
children its citizens may have and when they may have them.12

At the same time, the government’s population control policy is
already changing, chiefly as a result of impending social crises
caused by the policy itself. Since the early 1990s, ultrasound test-
ing has been widely available in China, and many parents deter-
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mined to have sons have used it to establish the sex of the fetus
and to abort female fetuses. As a result of this sex selection, the
ratio of male to female newborns is about 120:100 in China, and
in many rural areas of China the ratio is 130:100 or even
140:100.13 Experts consider a ratio of about 105:100 to be normal.
In addition, since the introduction of the one child policy, the rate
of female infanticide and death of female infants due to neglect ap-
pears to have risen sharply.4 The government has belatedly at-
tempted to address these problems in various ways. The 2002 Law
on Population and Family Planning forbids prenatal sex identifica-
tion and sex-selective abortion, but imposes no criminal penalties
on parents or doctors and is widely ignored.1> In January 2005 the
government established a commission to draft changes to the crimi-
nal law that will make selective abortion a criminal offense.1¢ In
a legislative experiment intended to prevent sex-selective abortion,
the city of Guiyang banned all abortions after the 14th week of
pregnancy—before the point when ultrasound technology can detect
the sex of a fetus.

Second, the Chinese government has begun to move toward a
population control system that will financially reward compliance,
while continuing to punish non-compliance.l” In 2004, the govern-
ment launched a pilot project granting a small sum of money to
rural couples over 60 years old who have only one son or two
daughters.18 Introduced in five provinces in 2004, the project is ex-
pected to be extended to 23 provinces by the end of 2005 and to
the entire country in 2006. Similarly, in an ethnic Hui region of
Ningxia province, the government began a program to persuade
Hui couples to have contraceptive surgery after the birth of their
first child, in exchange for a financial reward.!® These changes
respond to the rapid aging of the Chinese population, another con-
sequence of the one-child policy. The Chinese government esti-
mates that the number of people 60 years and older in China will
grow from 7 percent of the population in 2005 to 11.8 percent in
2020, and that by the mid-21st century China will have over 400
million people 65 years and older and more than 100 million people
80 years and older.20 Many of China’s elderly do not have a family
member that can care for them and few of them have pensions. The
government has assured elderly people that they will be cared for,
but does not currently have a system of social security and public
services adequate to this task and has not undertaken financial
commitments on a national level.21

Third, provinces and cities have been given the authority to
authorize more second children, and many have used this author-
ity.22 Reacting to birthrates below the replacement level, Shanghai
and some other cities with particularly low birth rates have per-
mitted new categories of couples to have second children and ended
mandatory waiting periods between children.23 Other cities, includ-
ing Beijing, have maintained the one-child policy.2¢ The Ministry
of Education has lifted the ban on marriage and childbearing for
university students.25
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IT1(j) FREEDOM OF RESIDENCE AND TRAVEL
FINDINGS

e National and local authorities are gradually reforming Chi-
na’s household registration (hukou) system. In 2005, central
authorities took some steps towards removing work restrictions
on migrants in urban areas, but hukou discrimination in public
services remains prevalent.

e Hukou reforms are enhancing the ability of wealthy and edu-
cated citizens to choose their place of permanent residence, but
strict economic criteria often exclude poor rural migrants living
in urban areas, preventing some of China’s most vulnerable
citizens from receiving public services.

Hukou Reforms and Continuing Barriers to Migrants

Since the late 1990s, Chinese authorities have deepened and ex-
panded prior reforms to the hAukou system, which since the 1950s
has limited ordinary Chinese citizens’ ability to change their
permanent place of residence.! These efforts have occurred sporadi-
cally, most recently in 2001 and 2003-2004, and have been fol-
lowed by central directives to slow the pace of change.?2 Recent
reforms include relaxing previous limits on migration to small
towns and cities and streamlining Aukou registration in some prov-
inces and large cities. Since late 2004, central authorities have also
taken steps to eliminate discriminatory local regulations that limit
urban employment prospects for migrants.3

Reforms generally provide preferential hAukou treatment for the
wealthy and educated, while maintaining significant barriers
against poor migrant workers. State Council directives issued in
1997 and 2001 allow rural migrants to obtain local Aukou in small
towns and cities, but require them to have a “stable job or source
of income” and a “fixed place of residence.”4 Provincial and munic-
ipal regulations enacted since 2001 also contain these require-
ments.> The definitions of these terms often exclude low-income
rural migrants. For instance, Nanjing municipal regulations define
“stable place of residence” as private ownership of a house or resi-
dence.® Hebei provincial regulations bar migrants who live in
rented apartments from receiving local hukou.” Many local regula-
tions exclude poor workers with incomes under set limits.®

Many provincial and municipal regulations grant local Aukou in
urban areas based on educational or financial criteria. Zhejiang
province directs large and medium-size towns to grant local Aukou
to individuals able to purchase homes of a certain size or price.
Those with higher educational levels enjoy similar benefits.?
Chongqing municipality grants local Aukou to persons with a two-
year college degree (dazhuan) or higher who purchase a house or
apartment that measures 30 square meters or more.10 One city in
Zhejiang province grants local hukou to unskilled laborers only
after five years of residence, in addition to requiring a fixed resi-
dence and a stable source of income, but applies no time limits to
skilled and educated individuals.11

Migrants who do not qualify for local hukou usually cannot ob-
tain public services on an equal basis with other residents.2 In
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May 2005, the UN Committee on Economic, Social and Cultural
Rights registered:

deep concern [with] the de facto discrimination against
internal migrants in the fields of employment, social secu-
rity, health service, housing and education that indirectly
result[s], inter alia, from the restrictive national household
registration system (hukou) which continues to be in place
despite official announcements regarding reforms.13

Such discrimination severely restricts migrant children’s access
to education. The State Council has required local governments to
take responsibility for educating migrant children.14 But some local
governments require children who hold non-local Aukou to be edu-
cated in their place of hukou registration rather than their place
of actual residence, even if this requires them to be separated from
their parents.1®> Both national and local regulations permit schools
to charge additional educational fees to migrant children lacking
local hukou.1® Government schedules often set these fees at several
hundred yuan per semester, which is a large part of the average
migrant’s annual earnings.1?” Many public schools levy additional
unauthorized charges that can total several thousand yuan per
year.1® Some Chinese officials have made laudable efforts to curb
such practices.1? Efforts by migrants to establish private schools to
eduzc(iite their children continue to face local opposition in many cit-
ies.

Practical Impact of Reform

Income and home ownership criteria limit the practical impact of
recent hukou reforms. In the city of Ningbo in Zhejiang province,
officials expect only 30,000 people out of a total migrant population
of 2 million to meet the stable income and permanent residence re-
quirements set in 2001 for obtaining a local urban hukou.2l After
similar reforms in Shijiazhuang city in Hebei province, only 11,000
applicants out of a total migrant population of 300,000 migrant
workers filed applications.22 Municipal plans to grant local hukou
on the basis of investment criteria are even more limited in impact.
More than two months after implementation began of Beijing’s
2001 reforms granting local Aukou to wealthy investors, only one
person applied who could meet the requirements.23

Local government officials often portray reforms as eliminating
hukou discrimination because they have ended distinctions between
different hukou types.2¢ For example, Jiangsu province announced
in March 2003 that it planned to end the labeling of hukous as ag-
ricultural and non-agricultural, thereby “breaking” urban-rural di-
visions.25 Similar reforms have been announced in other prov-
inces.26 These changes do not abolish hukou identification entirely,
however. They leave intact the remaining element of hukou identi-
fication: registration by permanent residence. Migrants must still
satisfy the criteria set by local authorities to obtain a local hAukou
in a given urban area.

Government Measures To Address Abuse of Migrants

Chinese authorities have adopted a variety of measures to ad-
dress abuse of migrants. Some measures reflect public concern with
police abuses.27 In 2003, after the death of a young migrant in po-
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lice custody sparked a national outcry, the State Council abolished
the coercive custody and repatriation system often used to detain
unregistered migrants.28 In Hangzhou city in Zhejiang province,
the public security bureau announced an end to mass dragnet
sweeps conducted to round up undocumented migrants.2® In
Shenyang, police announced the elimination of the temporary resi-
dence permit system and all associated fees (reducing the ability of
police to extort additional payments from migrants) in favor of an
automatic “sign-in” registration system for migrants arriving in the
city.39 Chinese authorities have also taken steps to eliminate work
restrictions that discriminate against migrants. In December 2004,
the State Council issued a directive to eliminate discriminatory
measures that limit employment prospects for migrants in urban
areas.3! In early 2005, the Beijing municipal government followed
suit, abolishing long-standing regulations that prohibited renting
apartments and office space to migrants and excluded them from
certain occupations.32 Although scholars and citizens have called
for more comprehensive legislation to protect the rights of mi-
grants, Chinese officials have so far taken no concrete steps to
respond to these demands.33

IV. Political Prisoner Database

The CECC Political Prisoner Database (PPD) is a unique and
powerful resource that became globally accessible via the Internet
in November 2004. The PPD is designed to serve as a tool for indi-
viduals, educational institutions, NGOs, and governments that
wish to research political and religious imprisonment in China or
advocate on behalf of prisoners. During the PPD’s first eight
months of operation, about one-third of the requests for prisoner in-
formation originated from government Internet domains (.gov).

The PPD is designed to allow anyone with Internet access to
query the database and download prisoner data without providing
personal information. Users have the option to create a user ac-
count, which allows them to save, edit, or reuse queries. A user-
specified ID and password is the only information required to set
up a user account. The PPD does not download or install any soft-
ware or Web cookies to a user’s computer.

The PPD allows users to conduct queries on 19 types of prisoner
information. Users may search for prisoners by name, using either
the Roman alphabet or Chinese characters. Users may construct
queries to include personal information (ethnic group, sex, age,
occupation, religion), or information about imprisonment (current
status of detention, place of detention, prison name, length of sen-
tence, legal process).

Each prisoner’s record describes the type of human rights abuse
by Chinese authorities that led to his or her detention. These
abuses include violations of freedom of speech, religion, and asso-
ciation, for example, as well as issues related to democracy, labor
rights, and ethnicity. Each record includes a short summary of the
case. Users may download information about prisoners from the
PPD as Adobe Acrobat files or Microsoft Excel spreadsheets.

As of September 2005, the PPD contained more than 3,600
records of political and religious imprisonment in China. The Dui
Hua Foundation, based in San Francisco, and the Tibet Informa-
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tion Network, based in London, shared their extensive experience
and data on political and religious prisoners in China with the
Commission to help establish the database. The Commission also
relies on its own staff research for prisoner information, as well as
on information provided by other NGOs and groups that specialize
in promoting human rights and opposing political imprisonment.

Commission staff regularly updates the information in the PPD.
The Commission staff also works to upgrade the PPD software pe-
riodically, to improve performance, and to provide PPD users with
access to more data.

The PPD is accessible on the Internet at http:/ppd.cecc.gov. The
Commission Web site contains instructions on how to use the PPD.

V. Development of the Rule of Law and the Institutions of
Democratic Governance

V(a) THE DEVELOPMENT OF CIVIL SOCIETY
FINDINGS

¢ Chinese non-profit associations and organizations are grow-
ing in number and engaging in valuable educational work and
issue advocacy. While some ministries and local governments
support these groups, some high-level leaders consider the
emergence of an independent civil society a threat to govern-
ment and party control.

e Central authorities use regulations to limit and control the
development of civil society in China, forcing many groups to
remain unregistered or operate underground. In 2005, Chinese
authorities moved to curtail the activities of international and
domestic civil society organizations, particularly environmental
groups that challenged government policies.

Civil Society Activism and Government Controls

Chinese civil society organizations are growing in number and
engaging in valuable educational work, social welfare service provi-
sion, and issue advocacy.l These groups include national mass or-
ganizations that Party authorities created and fund, smaller citizen
associations registered under national regulations, and loose net-
works of unregistered grassroots organizations.2 Civil society orga-
nizations have been particularly active in environmental protection
and HIV/AIDS work, issues on which the Chinese government has
been more tolerant of nongovernmental activity in recent years.3
For example, civil society groups operate orphanages for the chil-
dren of AIDS victims, run Web sites disseminating information on
AIDS to at-risk groups, and advocate on behalf of HIV-positive
individuals.*

A restrictive regulatory environment continues to hamper the de-
velopment of Chinese civil society. National regulations require
that non-governmental organizations have a government-approved
“sponsor organization” to register.® Official Chinese sources indi-
cate that only designated Party and government bureaus and mass
organizations may sponsor non-governmental organizations.®¢ Chi-
nese scholars and prominent Chinese civil society organizations
have criticized this requirement.” As the director of the Qinghua
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University NGO research institute noted, “China has 3 million so-
cial organizations, but only 280,000 are registered. Why? Because
the sponsor requirement is too strict, most social organizations
can’t find sponsors.”8 As a result, many citizen groups ignore the
registration requirements. According to one academic survey, only
22 percent of organizations to which rural residents belong are for-
mally registered.® In practice, unregistered groups generally experi-
ence little or no government interference as long as they avoid
financial misdeeds or overt political challenges.1® Chinese citizens,
however, cite difficulties in registering as a significant obstacle to
establishing even relatively nonpolitical, civic-minded organiza-
tions, such as those directed at helping Beijing prepare for the
2008 Olympics.11

Central authorities have long tried to keep civil society organiza-
tions under tight official control, but some Chinese officials support
reducing restrictions and allowing them to play a more active social
and political role. Both the Ministry of Civil Affairs (MOCA) and
the State Environmental Protection Agency have been particularly
supportive of civil society organizations.12 MOCA officials have sug-
gested publicly that the sponsorship requirement should be elimi-
nated and have submitted multiple draft civil society regulations to
the State Council that would remove it. The State Council, how-
ever, has rejected these proposals.13 Chinese news reports suggest
that upcoming revisions to the 1998 regulations on social organiza-
tions will liberalize current rules somewhat, but will not change
the sponsor organization requirement.14

National and local authorities also sometimes disagree on how to
manage civil society organizations. In 2004, Zhejiang provincial
authorities passed a relatively liberal set of rules governing the op-
eration of farmers’ cooperatives. These rules do not require co-
operatives to have a sponsor organization to register.’® The
Zhejiang rules appear to conflict with national guidelines that re-
quire local government bureaus to sponsor farmers’ cooperatives
and call for a greater degree of official supervision over the co-
operatives.16 Whether local experiments such as Zhejiang prov-
ince’s will be successful when they conflict with national policies is
unclear, as other local efforts to liberalize registration require-
ments for farmers’ cooperatives have run into problems with banks
and tax bureaus because of their ambiguous status.1?

Individual civil society organizations and activists risk official re-
taliation when they directly challenge government decisions. In
March, Chinese authorities ordered the Beijing AIDS Institute of
Health Education, a registered non-governmental organization, to
eliminate the terms “Health Education” and “AIDS” from its name
or be closed. Institute sources voiced concern that this order would
affect the group’s financial operations and limit its AIDS preven-
tion efforts. Although officials asserted that the terms violated
NGO naming rules, they issued the order a week after the Institute
released a report alleging that government plans for using inter-
national AIDS funds lacked adequate public participation and rep-
resentative patient sampling.1® Similarly, local authorities in
Henan province detained and arrested AIDS activists who criti-
cized local government actions and attempted to contact higher-
level government authorities.1®
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Structural problems also affect Chinese civil society groups.
Many remain dependent on foreign funding, which can amount to
over 90 percent of the budget of some organizations.20 China’s civil
society organizations are tax-exempt in theory, but the absence of
implementing regulations hinders their ability to raise funds.2!
Local government agencies also seeking to raise money sometimes
compete with revenue-generating civil society organizations for the
same sources of funding.22 Chinese civil society groups generally
have a weak capacity for self-governance.23

2005: Central Government Effort to Curtail Civil Society

In early 2005, senior Chinese leaders mounted a wide effort to
curtail activist civil society organizations. Articles in academic jour-
nals linked to the State Council pressed officials to prevent “West-
ern countries from carrying out infiltration and sabotage of China
through political NGOs.” 24 International NGOs with U.S. ties have
experienced more government interference in recent months.25 Edi-
torials in the state-sponsored press stressed the need for civil soci-
ety organizations to carry out Party policies and ideology.26 Central
authorities ordered certain social science research groups that had
attempted to operate outside of regular controls by registering as
for-profit companies to reregister with MOCA or be closed.2?

In April 2005, top Chinese leaders established the All-China En-
vironment Federation (ACEF), a state-run alliance of civil society
organizations controlled by current and former government offi-
cials. Official reports indicate that the ACEF is aimed at ensuring
better cooperation between ministries on environmental issues and
offering regular channels for Chinese civil society organizations to
provide policy input.28 Nevertheless, the ACEF resembles tradi-
tional mass organizations, such as the All-China Women’s Federa-
tion or the All-China Federation of Trade Unions, that Chinese
leaders use to co-opt and regulate social groups that might chal-
lenge Party control. Chinese environmental activists state that the
government has pressured them to join the ACEF and pay manda-
tory dues. They also state that many regard the move as an
attempt to restrict the growing activism of environmental organiza-
tions.29

V(b) LEGAL RESTRAINTS ON STATE POWER
FINDINGS

e The Chinese government has affirmed the right of citizens to
petition the National People’s Congress Standing Committee
for review of regulations that violate the Constitution or na-
tional law. The effect of this right remains limited, however,
since Chinese citizens have no right to compel such review or
to challenge the constitutionality of government actions.

¢ Constitutional enforcement remains a politically sensitive
topic in China, and the near-term prospects for the establish-
ment of a more robust constitutional enforcement mechanism
are remote. The Chinese government has ruled out estab-
lishing a constitutional court or giving people’s courts the
power to review the constitutionality of laws and regulations.
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e The Chinese government has enacted laws to curb adminis-
trative abuses, but Chinese officials retain significant adminis-
trative discretion. Existing legal mechanisms provide only
limited checks on arbitrary or unlawful government actions.

Constitutional Enforcement

Over the past year, Chinese leaders continued to emphasize the
importance of the Constitution, but focused primarily on constitu-
tional study and government-supervised implementation measures.
In his annual report in March 2005, for example, Wu Bangguo,
Chairman of the National People’s Congress Standing Committee
(NPCSC), stressed the importance of implementing and studying
the Constitution.! In December 2004, authorities made constitu-
tional consciousness the subject of a national legal awareness day.2
Government statements stressed the significance of March 2004
constitutional amendments, which included a new provision stating
explicitly that “the State respects and safeguards human rights.”
Official statements also highlighted legislation and rectification
campaigns designed to implement these amendments.3

The Chinese government has affirmed the right of citizens to pe-
tition the NPCSC for review of regulations that conflict with the
Constitution and national law. Under the Constitution, the power
of constitutional enforcement rests with the NPCSC.4 Chinese ex-
perts have long criticized the NPCSC for failing to exercise this
function.5 In 2004, the NPCSC announced the formation of a new
office to assist it in reviewing regulations that conflict with the
Constitution and national law.6 An NPC official publicly confirmed
in December 2004 that citizens have the right to petition the office
for review of regulations.” Official news media published accounts
of at least one such petition and encouraged citizens to submit peti-
tions in other cases.8

To date, however, the practical impact of the right to petition for
NPCSC review remains limited. As one Chinese legal expert notes,
the office is only empowered to make recommendations to the
NPCSC;? it is not required to act on citizen petitions, and citizens
have no power to request review of “unconstitutional acts” by offi-
cials or laws passed by the NPC.10 Whether the office has a set of
review procedures in place or has yet taken any formal action to
invalidate a regulation is unclear. One Commission source suggests
that in several cases, the NPCSC has worked behind the scenes to
have inconsistent local regulations repealed, perhaps to avoid pub-
licly embarrassing local authorities with a formal decision.11

Chinese courts do not have the power either to apply constitu-
tional provisions in the absence of concrete implementing legisla-
tion or to strike down laws or regulations that are inconsistent
with the Constitution.’2 In recent years, however, lawyers have
worked to establish case precedents for judicial application of con-
stitutional principles by incorporating constitutional arguments
into legal cases.13 At a Commission hearing in 2005, a respected
American expert on Chinese law suggested that even if the NPCSC
is unwilling to permit Chinese courts to review the validity of laws
or regulations, courts could be given the power to apply constitu-
tional provisions in settling disputes related to administrative or
private actions.14
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Reform-minded scholars and lawyers continued to raise constitu-
tional issues in Chinese courts over the past year. In November
2004, the All-China Lawyer’s Association announced the formation
of a Constitutional and Human Rights Committee to research con-
stitutional implementation, train lawyers, and “use individual
cases to help promote China’s constitutional litigation.” 15 One such
case arose in April 2005, when two Henan lawyers cited constitu-
tional protections in a lawsuit they filed against the Shenzhen pub-
lic security bureau. The bureau had posted a banner encouraging
Shenzhen residents to report on “Henan” criminals, an act the
plaintiffs argued was discriminatory.1® Constitutional arguments
were raised in other cases as well.17 Although efforts to encourage
courts to apply constitutional principles in specific cases have been
largely unsuccessful, lawyers also promoted efforts to incorporate
constitutional protections into national laws, which courts are per-
mitted to apply in their decisions.18

Prospects appear remote for the establishment of a more robust
constitutional enforcement mechanism in the near term. Constitu-
tional enforcement remains a sensitive topic, and senior Party leaders
have warned officials to guard against efforts to promote Western-
style constitutional reform.!® In December 2004, the government
ruled out establishing a constitutional court or some other mecha-
nism for judicial review of the constitutionality of laws and official
acts and stated that the Constitution is not a basis for litigation.20
Although scholars continued to study constitutional enforcement
and held several conferences on the issue, authorities forced the
cancellation of an international conference on constitutionalism and
human rights in May 2005.21 In April 2005, authorities also shut
down a Beijing consultancy that planned to assist citizens in en-
forcing their human rights.22 Chinese scholars suggest that if the
government introduces any new constitutional enforcement mecha-
nism in the near-term, it is most likely to be a special constitu-
tional enforcement commission under the National People’s
Congress.23

Administrative Litigation and State Compensation

China’s 1989 Administrative Litigation Law (ALL) and 1994
State Compensation Law (SCL) provide citizens with limited
checks on arbitrary government action, but growth in the number
of cases brought under the two laws appears to be leveling off. The
ALL gives Chinese citizens the right to file lawsuits to challenge
“concrete” administrative acts that violate their lawful rights and
interests.2¢ The SCL provides citizens with the right to obtain com-
pensation in a limited number of situations in which administra-
tive or criminal justice agencies engage in illegal conduct.25 After
reaching a peak of 98,759 cases in 1999, the number of administra-
tive lawsuits handled in Chinese courts has fluctuated and declined
slightly since 2000, with courts handling 92,192 cases in 2004.26
The number of SCL cases handled by people’s courts has remained
low and leveled off at about 3,000 cases per year.2? Over the same
period, the number of citizen petitions and social protests has
grown considerably.2®8 In comparison to the more than 11 million
citizen petitions filed in 2003 [see Section V(e)—Access to Justice],
the number of ALL and SCL claims is relatively small.



86

The limited scope of the ALL and SCL and official resistance to
both laws have limited their practical utility. The ALL only applies
to “concrete” administrative decisions, not government-issued direc-
tives or rules, while compensation standards under the SCL remain
rigid and the amounts awarded are small.29 Chinese sources also
cite complicated procedures, legal loopholes that facilitate official
resistance to claims, the failure of administrative defendants to at-
tend trials, administrative interference with the courts, and citizen
fears of official retribution as problems that undermine the effec-
tiveness of both laws.3? In a November 2004 article, China Youth
Online noted that citizen plaintiffs won about 21 percent of the ad-
ministrative cases filed in the first nine months of 2004, but sug-
gested that success rates should be higher because most citizens
are cautious about suing officials.3! In the case of the SCL, plain-
tiffs have reportedly won compensation in about one-third of the
state compensation cases that people’s courts have adjudicated
since 1995.32 Several Chinese reports demonstrate that govern-
ment departments often refuse to honor compensation awards,
however, with one commentator concluding that the SCL “sounds
good but is of no use.”33 The Chinese government is considering
amendments to both laws that may address some of these con-
cerns.34

Additional Administrative Law Developments

China’s Administrative Licensing Law (Licensing Law) has cre-
ated new legal limits on administrative discretion. The Licensing
Law, which came into effect in July 2004, is intended to improve
administrative efficiency and curb corruption by controlling the
number of administrative agencies with licensing power. The law
also limits the matters subject to licensing requirements, clarifies
and enhances the transparency of licensing procedures, and pro-
vides time limits within which authorities must act on licenses.35
Official news media have argued that the Licensing Law is a sig-
nificant step toward the rule of law, declaring that it “prompted the
government to start a revolution with respect to limiting its au-
thority and protecting private rights.”36 In March 2005, the Peo-
ple’s Daily reported that the State Council had canceled or rectified
more than 1,795 administrative licenses since the Licensing Law
became effective.37 Although the law is potentially a significant de-
velopment in limiting bureaucratic discretion, most of its enforce-
ment provisions emphasize government supervision and inspection,
rather than citizen enforcement through the courts.38

The Chinese government continues to work on a comprehensive
Administrative Procedure Act (APA), but the law appears to be
mired in drafting debates.3® The APA would be the first com-
prehensive national law on administrative procedure and is
expected to fill gaps in China’s existing administrative law frame-
work. Drafts of the law have been under consideration for several
years.%0 The law was not included in the 2005 legislative plan for
the NPC, however, and sources with knowledge of the drafting
process suggest that it could be several years before it is enacted.4!
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Implications of Developing Legal Constraints on State Power

The Chinese government has placed heavy rhetorical emphasis
on respect for the Constitution and “administration according to
law,” 42 and some of the laws and policies described above are posi-
tive steps toward these goals. Government officials retain enormous
discretion, however, and existing legal mechanisms neither permit
Chinese citizens to enforce their constitutional rights nor provide
a consistent and reliable check on arbitrary administrative acts.
Given such problems and the limited independence of Chinese
courts [see Section V(c)—China’s Judicial System], prospects are
limited for the development of true legal restraints on state power.

V(e) CHINA’S JUDICIAL SYSTEM
FINDINGS

e Chinese judicial officials announced ambitious reform goals
in 2005 that would address structural problems affecting the
Chinese judiciary. These include changes to court adjudication
committees, the system of people’s assessors, and judicial re-
view of death penalty cases.

e Communist Party authorities and local governments con-
tinue to limit the independence of China’s courts. Internal
administrative practices of Chinese courts also compromise ju-
dicial efficacy and independence.

e The Chinese judiciary has improved the educational level of
Chinese judges and the quality of their judicial opinions. Rural
courts, however, are rapidly losing judges to urban areas.

Plans for Ongoing Reform

Judicial reform plans that Chinese authorities currently are con-
sidering appear to be aimed at addressing a range of structural
problems in the Chinese judiciary. Recent efforts by senior Chinese
leaders to tighten social and political control raise questions about
whether these plans will actually be implemented.! An important
test of official intent to reform the judiciary in a meaningful way
will be whether the Supreme People’s Court (SPC) Five-Year Plan
for court reform, which has yet to be released, includes details on
how to implement the reforms discussed below.

In 2005, Chinese court authorities set out a framework for con-
tinuing judicial reform.2 According to both the SPC work report
and media reports on the contents of the draft SPC Five-Year Plan
(2005-10), reform goals include:

e Changes to judicial review of death penalty cases. Chinese
officials and domestic sources indicate that the government has
already decided to return the power of reviewing all death pen-
alty decisions to the SPC [see Section III(b)—Rights of Crimi-
nal Suspects and Defendants].

e Revisions to the court adjudication committee system. Judi-
cial authorities are considering structural reforms to the sys-
tem of court adjudication committees. These committees of
court presidents and other administrative personnel are the
highest authority in Chinese courts, but their practices chal-
lenge principles of judicial independence. They often are the
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vehicle for outside pressure to reverse decisions in individual
cases, for court officials to overrule the decisions of trial judges,
or for trial judges to seek internal advisory review of cases be-
fore them. Officials and scholars currently are divided over dif-
ferent plans for reforming these committees.3

¢ Changes to rehearing procedures. Rehearing procedures per-
mit courts and adjudication committees to reopen and review
final decisions with few practical limits.# Extensive use of re-
hearing procedures undermines the finality of court decisions.?
Proposed reforms may limit the number of times a case may
be reviewed, but may also make it easier for parties to request
a rehearing.®

e Strengthening the people’s assessor system. In May, an SPC
directive entered into force regularizing the practice of using
ordinary citizens selected by court personnel to participate in
court hearings. The directive clarifies that these laypersons
enjoy the same powers as judges, including determining the
facts and interpreting the law. Chinese authorities promote
this practice as an anti-corruption device allowing popular su-
pervision of the judiciary.?

¢ Regularizing the use of forensic determinations and expert
testimony. A National People’s Congress decision issued in
February 2005 bars courts and justice bureaus from estab-
lishing for-profit forensics centers to provide expert testimony.8
This practice has raised substantial ethical and legal questions
concerning the fairness of trials.? Many Chinese courts, how-
ever, commonly depend on the revenue generated by these cen-
ters to support their operations.1°

Party interests continue to influence judicial reforms. For exam-
ple, Ministry of Justice efforts to strengthen the role of local judi-
cial bureaus in resolving local disputes are directly linked to the
Party’s “harmonious society” campaign aimed at reducing social
unrest.1! In December 2004, two well-known legal scholars gave
unusually candid public interviews about judicial reform proposals
they had prepared at the SPC’s request. The scholars noted the ex-
pansive nature of their proposals, which included guaranteeing
independence for Chinese judges in deciding cases and forbidding
court officials and adjudication committees to interfere in trial
judge deliberation.’2 Despite having commissioned the proposals,
the SPC publicly distanced itself from the authors and criticized
them.13 The People’s Daily noted that the “Supreme People’s Court
has ruled out the scenario of radical judicial reform in the short
term.” 14 These responses suggest that judicial authorities remain
wary of creating perceptions that they are trying to “Westernize”
China and are being careful to curtail excessively independent
reform efforts.15

Growing Professionalism, But Continuing Structural Problems

The Chinese judiciary continues to improve the educational lev-
els of judges and the quality of their judicial opinions. According
to SPC statistics, about 40 percent of Chinese judges had earned
a 4-year university degree in 2003, a 21 percent increase since
1998.16 Pursuant to SPC directives, local courts continue to experi-
ment with publishing their decisions online and providing state-
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ments of legal reasoning supporting their decisions.l? Central
government efforts to compel rural courts to meet national stand-
ards for judicial qualifications and a wide gap in judicial salaries
between rich urban areas and poor rural ones have weakened rural
courts. Rural courts are losing talented judges to urban areas and
facing difficulties hiring new ones, leading to the aging and
thinning of the ranks of the rural judiciary.18

Chinese judges are subject to external interference that limits
their independence. Local governments influence courts through
their control over judicial funding and appointments, and fre-
quently use this influence to protect local interests.!® Party au-
thorities often intervene in politically sensitive cases and routinely
screen court personnel decisions.2® Since the early 1990s, local
people’s congresses have exercised increasing influence over court
decisions.2! Public opinion is an increasing source of pressure on
Chinese courts, through sensationalistic media reporting on
cases.22

Internal administrative practices commonly used in Chinese
courts also reduce judicial effectiveness and independence. Chinese
courts frequently evaluate judicial efficiency and assign bonuses or
sanctions by using “case closure ratios”—the ratio of closed to filed
cases during a given year.23 To generate high ratios, Chinese
courts often resort to unscrupulous means, including pressuring
parties to agree to mediated outcomes and refusing to accept cases
filed late in the year. Court responsibility systems discipline judges
for a range of errors, including appellate reversals for legal error.
Punishments include criticism, fines, limited career prospects, and
criminal sanctions.24 These systems encourage judges to rely on in-
ternal advisory requests (qingshi) to ask for advance guidance from
higher court authorities about how to decide cases in order to avoid
punishment.2> As both Chinese officials and scholars have noted,
this practice harms judicial fairness by separating actual court de-
cisions from trials, and by making subsequent appeals (to the same
entity that responded to the request for review) a formality.26

V(d) DEMOCRATIC GOVERNANCE AND LEGISLATIVE REFORM
FINDINGS

e China has an authoritarian political system controlled by the
Communist Party. Party organizations formulate all major
state policies before the government implements them. The
Party dominates Chinese legislative bodies such as the Na-
tional People’s Congress and fills important government posi-
tions at all levels by an internal selection process. China lacks
meaningful elections for significant political positions.

¢ Chinese authorities have introduced limited elements of po-
litical participation at the lowest levels of government to en-
hance their ability to govern. These elements include direct
elections for village and residents committees, local people’s
congress elections, and some popular input into the selection of
low-level government and Party officials. The Party controls
these selection and electoral processes by screening, and often
selecting, the candidates.
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e Chinese citizens are attempting to use the limited political
space created by official reforms to protect their rights and in-
terests, but Party officials and local governments often sup-
press these efforts, leading to social unrest.

Introduction

Since the 1980s, Chinese leaders have introduced and pursued
limited policies to encourage popular participation in local political
institutions. These include village and residents’ committees (VCs,
RCs), local people’s congresses (LPCs), and various systems allow-
ing some popular input into the selection of lower-level government
and Party officials. Chinese leaders introduced these reforms to en-
hance the Party’s ability to govern, limit the power of individual
cadres, and improve China’s international image, among other pol-
icy goals.! Such reforms partially check the behavior of local offi-
cials, since they must consider public opinion in addition to the de-
mands of their superiors.2

The Party has refused, however, to compromise the principle of
Party control over all key political institutions and policies. Central
authorities also suppress local reforms that cross boundaries that
they have set, such as direct popular elections for township govern-
ment leaders.39 Party officials channel political participation into
outlets that the Party can monitor and control.# Without free and
open public participation, implementation of certain reforms re-
mains piecemeal and pro forma.>

The Party has initiated these political reforms to strengthen
Party rule by co-opting popular political participation, rather than
pursuing it as an independent good. The official communiqué of the
Communist Party’s 4th Plenum in September 2004 emphasized
this goal, stating that the Party should:

continue to enforce and improve the existing practices of
democratic recommendation and democratic evaluation of
officials, multi-candidate competitive selections for official
posts, opinion solicitation prior to appointment of new offi-
cials, and voting by all members of a Party committee
(rather than arbitrary decisionmaking by committee
heads).6
The focus on recommendation rather than nomination, selection
rather than election, and decisionmaking by all members of a Party
committee, rather than by representative vote, indicates the Party’s
intent to use popular participation as a utilitarian tool of govern-
ance, rather than as a stepping stone to representative democracy.”
The impact of political reforms at the local level has been lim-
ited. In some cases, reforms have produced competitive elections for
local office and have exposed citizens to electoral processes.® Re-
forms have also created limited public forums for local residents to
challenge some local government actions® and created popular ex-
pectations for changes in other areas, such as cadre recruitment.10
Limited public participation and continued tight Party control,
however, generate problems and conflict in the Chinese political
system.1! Organizations having some popular legitimacy, such as
directly elected village committees, frequently clash with Party offi-
cials and higher-level governments.’2 In September 2005, township
authorities suppressed a popularly elected recall committee in
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Taishi village, Guangdong province, that was part of a citizen effort
to use national election laws to remove the village committee
head.1'3 Without independent political organizations or open cam-
paigning, some candidates rely on clan ties to win elections.1* The
refusal of central officials to allow meaningful citizen political par-
ticipation above the lowest levels of the political system blocks the
expansion of political freedom while generating internal tensions.

Village | Residents’ Committee Elections

The Chinese government has attempted to reinvigorate local gov-
ernance by supporting the direct election of VCs since the 1980s
and urban RCs since the 1990s.15 After local experiments with VC
elections in the early 1980s, the central government formally ap-
proved them in a 1987 experimental law.16 With support from the
Ministry of Civil Affairs (MOCA) officials and grassroots efforts by
rural residents, direct VC elections spread nationally during the
1990s.17 Since 1998, national law has required direct elections to
select VC members, although this requirement has not been imple-
mented everywhere.1® Urban RC elections only developed recently,
despite prior 1989 legislation permitting local experiments in direct
RC elections. In 1999, MOCA organized a pilot project for holding
direct RC elections in 12 selected cities.1® The reform has been ex-
tended and major urban centers such as Beijing and Shanghai
have held direct RC elections.20 Guangxi province adopted a prov-
ince-wide requirement for direct RC elections in 2002.21

VC and RC elections remain subject to Party and government
controls. Party authorities and township governments control elec-
toral procedures by using county election leadership groups and vil-
lage election commissions to supervise election proceedings, certify
lists of candidates, and approve the results.22 Election committee
members often are designated by existing village committee heads
or appointed by township governments. Heads of village election
committees generally must be Party members.23 According to one
study of local elections in Jilin province, 66 percent of officials sur-
veyed said that the village Party secretary himself headed their
local election committee.?4 As one Chinese scholar noted, this
“Party-controlled system not only facilitates the intervention of the
village Party secretary in the electoral process, but it also sup-
presses the inclination of villagers to actively participate in the
elections.” 25

Structural problems continue to limit both the fairness of VC and
RC elections and the independence of these institutions. Migrants
often remain excluded from local elections, particularly where the
allocation of local land rights is at stake.26 Regulations limit the
ability of candidates to conduct many campaign activities.2?
Despite MOCA efforts to limit their use, proxy voting and floating
ballot boxes call into question the fairness of many VC and RC
elections.28 As MOCA officials acknowledge, current law does little
to protect the electoral rights of Chinese citizens.2? Many local gov-
ernments delegate administrative tasks to VCs and RCs and con-
trol them by fiat.30

Central authorities have not permitted direct elections beyond
local levels in order to prevent any challenge to Party control. In
2000, central government officials suppressed efforts in Sichuan



92

province to organize direct elections for a township government,
which is one level above the village level.31 Unlike the 1990s, when
they actively supported VC elections, MOCA officials
currently appear less inclined to support expansion of urban RC
elections. MOCA officials say that only 10 percent of all RCs
nationwide are currently chosen through direct elections, and ex-
panding that percentage will depend on the interest of local au-
thorities.32 Some local governments have made RC elections a long-
term priority. According to the five-year development plan issued
by the Shenzhen government in February 2005, at least 70 percent
of municipal RCs are to be chosen through direct election by
2010.33

Despite these limitations, some Chinese officials are working to
ensure a degree of transparency and openness in VC and RC elec-
tions. One study conducted in Fujian province found that village
representative assemblies controlled selection of the electoral com-
mission in 75.6 percent of the villages surveyed.3* Nationally,
MOCA officials are seeking revisions to existing laws governing
RCs and VCs and have hosted hearings calling for greater RC and
VC independence. MOCA officials also advocate greater flexibility
for candidates to campaign for office.35

Local People’s Congresses

The authority of local people’s congresses (LPCs), the legislative
branch of local government, has grown since the early 1990s, in
part as a result of Party decisions to enlarge their role. LPCs have
also expanded their power by exercising their right to supervise
and review the actions of local governments and courts.3¢ LPCs ap-
praise and criticize local officials, require government agencies to
respond to requests for information, and form special commissions
to investigate issues of public concern.37 LPCs also increasingly use
public hearings (codified under the 2000 Legislation Law) as a
means to solicit public views on pending legislation.38

Although relatively more powerful than in the past, LPCs remain
handicapped by infrequent meetings, biases against rural and mi-
grant populations, a lack of resources, and continuing Party control
over important decisions.3® County and township LPC delegates
serve five-year terms but meet in annual plenary sessions lasting
only a few days.4© Real LPC authority resides in two leadership
groups, the standing committee and the presidium.4! Membership
in both of these groups is tightly controlled. For example, previous
LPC leaders generally select LPC presidium members in advance
and vet their choices with local Party authorities.#2 LPC member-
ship discriminates against migrants and rural residents. Under
national law, rural LPC deputies represent four times as many con-
stituents as their urban counterparts.43 Voter registration require-
ments often inhibit migrants from voting in their places of actual
residence, although some localities have undertaken initiatives to
reduce these barriers.4+

The government and Party have ensured that LPCs do not de-
velop into fully representative legislative bodies. Township LPCs
have been directly elected since 1953, and county LPCs since 1979,
but these elections remain subject to regulatory controls and direct
Party interference. Party leaders see electoral reform as a threat
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to their control. For example, during a brief flirtation with political
reform in 1979-80, authorities relaxed LPC election rules to allow
a degree of competition and campaigning.45 In the ensuing 1980
elections, student and democracy activists used this leeway to de-
bate political issues and challenge government authority. Chinese
authorities responded with a general crackdown on elections and
adopted restrictive amendments to relevant laws that removed the
competitive, democratic elements from LPC elections.46

Officials employ a variety of techniques to limit the democratic
nature of LPC elections. Election laws allow the Party and the
mass organizations that it controls to submit lists of approved cad-
res for LPC positions.4#?7 While election laws permit groups of 10 or
more voters to nominate LPC candidates, nomination procedures
often raise obstacles to independent candidates, thus ensuring that
only Party-nominated candidates survive the nomination process
and reach the election.#® Election regulations impose very short
deadlines for holding elections. Official candidate lists need only be
released five days before the election,4® limiting a candidate’s op-
portunity to campaign for voter support. Practices commonly asso-
ciated with election fraud, such as the use of floating ballot boxes
and proxy voting, plague many LPC elections.50

Party officials use local election committees to maintain direct
control over LPC elections. Formalized in a 1983 NPC directive,
but never incorporated into national election laws, election commit-
tees determine voter eligibility, issue candidate lists, conduct elec-
tions, andreporttheresults.51 Party-led county election leadership
groups direct local election committees®2 and are headed by town-
ship Party secretaries. Election committee members are often
themselves candidates for LPC seats.53 Thus, election committees
often have an interest in limiting competition and in assuring that
LPCs remain relatively passive. Rules granting election committees
nearly unlimited discretion in how to select final candidates facili-
tate this result.5¢ Election committees often resort to screening
processes that are neither transparent nor democratic to narrow
the candidate field to an acceptable few.5> As the NPC Legal
Affairs Office has noted, these procedures “easily lead in practice
to behind-the-scenes manipulation of elections.” 56 Chinese scholars
have criticized such practices, noting that “[c]Jontrols and limita-
tions on LPC candidate nominations ensure that individuals nomi-
nated by LPC presidiums win, and that candidates nominated by
the Party win. Organizational tactics and outright illegal conduct
in handling LPC candidate nominations have in practice meant
that many township LPC elections lack any democratic
nature. . . .”57

The practices used to elect LPC members discriminate against
individuals who run as independent candidates. During the 2003
Beijing district LPC elections, for example, 23 independent can-
didates attempted to run under the independent nomination proce-
dure.?® These candidates included scholars and activists who had
gained notoriety for their challenges to government policies.?® Only
two were actually elected.’® Government restrictions prevented
candidates from independently making public speeches and meet-
ing the voters.61 Local electoral commissions used designated
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groups of voters to screen potential candidates, preventing many
independent candidates from appearing on the ballot.62

In October 2004, the NPC amended the LPC election law, intro-
ducing several minor reforms.63 The amended law expressly allows
electoral commissions to use primary elections to narrow the can-
didate list.6¢ The amended law also permits the electoral commis-
sion itself to organize public events to allow the candidates to re-
spond to questions from the public.65> These reforms create a vague-
ly defined zone of authorized political participation in LPC elec-
tions that future reformers might use to press for greater account-
ability. Both reforms resulted from pressure by local activists in
the 2003 LPC elections.66

Despite these positive changes, the 2004 amendments represent
only a small step towards making China’s LPC elections more com-
petitive and democratic. The reforms merely reintroduce electoral
processes, such as limited campaign events and open primaries,
that Chinese authorities had abolished after the 1980 elections dis-
cussed above. Moreover, many provincial regulations already per-
mitted these electoral processes.6” The reforms do not address the
deeper structural problems of continued Party domination of LPC
electoral systems, such as Party control of nomination procedures
and electoral commission discretion over candidate lists.68

Selection of Local Party and Government Officials

Party organizations use internal elections to fill leadership posi-
tions. Local Party committees must submit proposed lists of
candidates to higher authorities for clearance before holding such
elections. Candidates must undergo background checks for political
reliability. Party authorities frequently convene small groups of
Party members in advance to elicit their views about candidates,
using this information to narrow the candidate list. This process
ensures that the election is merely a ratification of the Party lead-
ership’s choices.69

Since the early 1990s, many Chinese localities have experi-
mented with more open forms of Party elections.”’® One system in
wide use for selecting village Party secretaries is an open primary
system in which both Party and non-Party members are allowed to
nominate candidates. Voting in the Party election, however, is lim-
ited to Party members alone.”1 A 2004 experiment in Sichuan prov-
ince relied on a weighted election to generate two final
candidates for village Party secretary. The votes of local Party
members counted for 50 percent of the total, local officials for 25
percent, and other citizens in the village for the remaining 25 per-
cent. Village Party members then selected the ultimate winner.72

In recent years, other localities have adopted similar techniques
for the selection of low-level government officials.”3 Despite official
claims to the contrary, their actual democratic nature remains lim-
ited. Officials retain the power to decide the final outcome. For ex-
ample, in 2004, Jiangsu province chose 295 officials, ranging from
county government heads to the deputy chief of the provincial de-
velopment commission, through a “public nomination/public selec-
tion” procedure. Actual public participation included only passive
observation of candidate speeches and minimal input by chosen
officials and citizens into the selection process.”4
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These reforms are an effort to improve the Party’s governance of
society by permitting limited public participation and do not indi-
cate an underlying commitment to democracy. As one Chinese com-
mentator noted, “these reforms are an improvement, but remain
but a transitional mechanism. [They] are not actually a reform of
the political system, but merely an internal, technical adjustment
of the system of cadre management.” 75

V(e) ACCESS TO JUSTICE
FINDINGS

e Chinese citizens resort to thousands of “letters and visits”
(xinfang) offices for redress of their grievances because of defi-
ciencies in the legal system and the absence of alternative
channels for political participation.

e More citizens are petitioning xinfang offices, although only a
small fraction of grievances are resolved. Citizen frustration is
finding an outlet in collective petitions that take the form of
mass demonstrations or strikes. Because Chinese authorities
punish local officials more severely for large protests, citizens
think that collective petitioning is more likely to gain results.
e The Chinese government passed new regulations in 2005 de-
signed to make the xinfang system more responsive to citizen
complaints, but these regulations also expand the role of
xinfang offices and the incentives for citizens to resort to collec-
tive petitioning.

Citizen Reliance on Petitioning

Since the 1950s, “letters and visits” (xinfang) offices have been
a channel for citizen requests for assistance in resolving grievances
and appeals of government decisions outside the judicial system.!
Xinfang offices are found throughout the Chinese bureaucracy, in-
cluding offices of the Communist Party, police, government, procu-
racy, courts, and people’s congresses. Xinfang offices help central
leaders administer the country, serving as a channel for them to
obtain information on grassroots conditions and allowing them to
use public input to monitor the actions of lower-level officials.2 In-
dividual petitioning may be as simple as one dissatisfied individual
visiting multiple government xinfang offices.3 Collective petitioning
may involve organized demonstrations, speeches, and marches of
hundreds or thousands of people seeking to present their griev-
ances to officials.4

Citizen petitioning of xinfang offices reflects a number of struc-
tural problems in the Chinese political and legal systems. Particu-
larly in rural China, a single Party secretary often holds virtually
unchallenged political power. Ordinary citizens have no ability
under current law to organize independent organizations to protect
their rights,5 and have only limited means to participate in the se-
lection of local officials.® Moreover, judicial institutions are subject
to extensive local Party and government interference and
provide limited protection for citizen rights.” Without effective po-
litical or legal channels of redress, citizens often have little choice
but to petition higher authorities repeatedly to seek help in resolv-
ing their grievances.
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Despite the gradual development of the formal Chinese legal sys-
tem, Chinese citizens continue to rely heavily on petitioning to re-
solve their grievances. According to estimates by national xinfang
officials, petitions to Party and government xinfang bureaus at the
county level and higher total about 11.5 million per year.® In con-
trast, the entire Chinese judiciary handled 6 million legal cases in
2004, of which only 91,192 were administrative cases.? Even within
formal legal institutions, citizens commonly resort to petitioning to
resolve their grievances; petitioners presented 4.2 million xinfang
petitions to Chinese courts in 2004.10

Petitioning practices and institutions challenge the development
of the rule of law in China. Petitioners often contact any official or
bureau that they think may be able to intervene and assist them,
regardless of whether or not the official or bureau has formal au-
thority over the issue. Similarly, official resolution of petitions
often depends on the willingness of high officials to intervene rath-
er than on the legal merits of the case.ll Many petitions are ap-
peals of court decisions outside of formal legal channels.!2 As one
Chinese observer has noted, “Xinfang—a mechanism originally es-
tablished to resolve political problems, has gradually evolved into
a system of assistance serving as a replacement for the judicial sys-
tem.” 13 Despite heavy citizen reliance on xinfang offices, individual
petitioning rarely resolves underlying grievances. According to a
2004 survey of the xinfang system conducted by the Chinese Acad-
emy of Social Sciences, government bureaus address only 0.2 per-
cent of petitions filed. Over half of petitioners surveyed experienced
beatings or other reprisals by government officials as a result of
their petitioning.14 Xinfang offices lack authority to resolve peti-
tions, frequently refer petitioner cases from bureau to bureau with-
out resolution, handle petitions under opaque and secretive proce-
dures, and are the source of a wide range of human rights
abuses.1® Lacking other channels for redress of grievances, peti-
tioners sometimes spend years or decades living in poverty in Bei-
jing slums as they pursue their petitions.16

Although individual petitioners rarely succeed under the xinfang
system, collective petitioning efforts occasionally compel officials to
act on citizen grievances.1? This result occurs in part because local
officials who experience collective petitions face punishment under
official xinfang responsibility systems.1® These systems apply pro-
gressively harsher disciplinary sanctions to government officials de-
pending on the scale of the mass petitions and the bureaucratic
level to which they are directed, rather than linking punishment
solely to the legal merit of the complaints.l® For example, Anhui
provincial regulations impose formal criticism on local officials who
face mass petitions (over 50 petitioners at the provincial capital or
over 20 at the national level) that remain for more than 48 hours
at government agencies.”20 Mass petition movements of over 100
people to the provincial capital (or over 30 to Beijing) result in sus-
pension of the responsible official.2?

Xinfang responsibility systems create an incentive system that
encourages petitioners to organize larger petition movements
directed at increasingly higher levels of government. Because the
systems apply harsher disciplinary sanctions to officials who expe-
rience larger and more frequent mass petitions, petitioners have an
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incentive to take their grievances to the streets to force officials to
act. Local officials have an interest in suppressing collective peti-
tion movements and preventing petitioners from approaching high-
er authorities. Foreign NGOs have documented the efforts by local
and national officials to suppress mass petition movements vio-
lently.22 This cat-and-mouse struggle between petitioners and local
authorities appears to be producing a group of experienced petition
leaders who are capable of operating in secrecy and mobilizing
large groups of petitioners.23

The incentive structure described above appears to be causing a
rapid increase in the number of citizen petitions. Officials at the
national xinfang bureau report that the total number of petitions
has increased every year since 1993.24 Petitions to the Supreme
People’s Court increased by 23.6 percent in 2004.25 Petitioners are
focusing on higher levels of government. In 2003, the national
xinfang bureau registered a 14 percent increase over 2002 in the
total number of petitions, but provincial and local bureaus only reg-
istered minimal increases. Similarly, national-level government
agencies received 46 percent more petitions in 2003 than in 2002,
while provincial and local agencies had only minor increases.26¢ Col-
lective petitions are increasing as a percentage of total petitioning
activity. While the total numbers of letters and in-person visits by
individual petitioners in one surveyed set of villages remained rel-
atively stable between 1995 and 2000,27 the numbers of collective
petitions nearly tripled during the same period.28

2005 Amendments to Xinfang Regulations

In January 2005, the State Council responded to criticism of the
xinfang system by amending the national xinfang regulations.29
The amended regulations clarify that officials must resolve peti-
tions in accordance with laws and regulations.30 Petitioners must
raise violations of their legal rights with the courts or other legally
mandated entities.3! The amendments remove language suggesting
that the xinfang system can be an alternative to legal remedies
provided in the Administrative Litigation and Administrative Re-
consideration Laws. The amendments strengthen the finality of de-
cisions and permit hearings to be held to resolve petitions.32 The
amended regulations also encourage local officials to allow legal aid
groups to assist in resolving petitions under the guidance of
xinfang bureaus.33

Despite the positive aspects of the 2005 amendments, however,
they also reinforce the xinfang institutions and responsibility sys-
tems that are at the root of existing problems. The national xinfang
bureau is charged with creating a nationwide system to track peti-
tions.3¢4 All local governments must now adopt xinfang responsi-
bility systems and make the success of officials in handling
petitions an element of official performance reviews.3> The new reg-
ulations also require that all county and township governments
and their subordinate administrative bureaus establish a system of
“xinfang leadership reception days” for petitioners to approach re-
sponsible officials of various government bureaus directly.3¢ Fi-
nally, the regulations grant xinfang officials a degree of “soft
power” to affect the disposition of particular cases3? and require
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regular reporting of petition statistics to higher government
authorities.38

V() COMMERCIAL RULE OF LAW AND THE IMPACT OF THE WTO
FINDINGS

e The Chinese government has made progress in bringing its
laws and regulations into compliance with its WTO commit-
ments. Though significant flaws remain, the new body of com-
mercial laws has improved the business climate for foreign
companies in China. With new, more transparent rules, the
Chinese trade bureaucracy has reduced regulatory and licens-
ing delays.

e The Chinese government tolerates intellectual property in-
fringement rates that are among the highest in the world.
Steps taken by Chinese agencies in the past 12 months to im-
prove the protection of foreign intellectual property have not
produced any significant decrease in infringement activity. The
Chinese government has not introduced criminal penalties suf-
ficient to deter intellectual property infringement.

e The Chinese government has not fully implemented the key
WTO principles of national treatment, non-discrimination, and
transparency in such areas as distribution and agriculture. To
address these problems, the Chinese government must con-
tinue economic reforms, establish a more transparent and con-
sistent regulatory and licensing system, implement and enforce
distribution rights for foreign companies, and strengthen
enforcement of intellectual property laws.

Developments in Commercial Rule of Law

The Chinese government has made progress in bringing its laws
and regulations into compliance with its WT'O commitments. Since
joining the WTO in 2001, central, provincial, and local governments
have reviewed more than 2,500 trade-related measures! and the
Supreme People’s Court (SPC) has reviewed all of its approxi-
mately 2,600 interpretations and related documents,2 to ensure
that they comply with WTO requirements. Despite these positive
steps, the rule of law remains weak in China and this, among other
factors, has hampered the timely and efficient implementation of
China’s WTO commitments.

Though significant flaws remain, the new body of commercial
laws has improved the business climate for foreign companies in
China.? With new, more transparent rules, the Chinese trade
bureaucracy has made some progress in reducing regulatory and
licensing delays.* The new laws and regulations have reduced un-
certainty about contractual rights and obligations.5 Foreign compa-
nies are increasingly using Chinese courts to resolve business dis-
putes, and the overall professional quality of judges has improved
[see Section V(c)—China’s Judicial System]. Improvements in the
legal regime are the primary reason that more U.S. companies in
China planned to expand their operations in 2005.6

The WTO principles of non-discrimination and transparency,
introduced to government officials at all levels by the new commer-
cial laws, are having a positive effect on some aspects of non-com-
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mercial public policy as well. A former Chinese trade negotiator
noted that WTO transparency requirements have put pressure on
officials to curb the use of internal, non-public rules to regulate cor-
porate and citizen behavior.” Chinese citizens, private companies,
and government agencies have also used WTO terminology regard-
ing national treatment when criticizing regulatory discrimination.8
For example, Chinese scholars have criticized the lack of “urban
resident treatment,” a term derived from the WTO term for non-
discriminatory treatment, for rural residents in regulations that
favor urban residents [see Section III(j)—Freedom of Residence and
Travell.? In their discussions of such discrimination, both the cen-
tral government and local governments have also used WTO-de-
rived terms, promising expanded “urban resident treatment” to all
citizens.10

Nonetheless, the Chinese government still maintains measures
that undermine implementation of its WTO commitments. For
example, although the Chinese government implemented WTO-
mandated tariff reductions in a timely manner, Chinese customs of-
ficials continue to impose arbitrary tariff classifications on imports
at different ports of entry.l! Likewise, a new, draft Telecommuni-
cations Law could clarify the nature of market regulations and the
procedures for foreign firms to gain the market access guaranteed
in China’s WTO commitments, but has yet to be published for pub-
lic comment.12

The Chinese government has also proposed and implemented
new measures that appear to protect and promote domestic indus-
try and disadvantage foreign business, sometimes in contravention
of its WTO commitments. A senior official at the Ministry of Com-
merce (MOFCOM) affiliated Beijing WTO Affairs Research and
Consulting Center called on the Chinese government in late 2004
to focus on the “threats of imports and increased competition from
foreign goods, services, and enterprises.” 13 Two measures, although
now resolved, illuminate policy efforts to protect domestic industry.
In 2004, the government sought to implement a new commercially
onerous wireless networking standard that mandated technology
transfers from foreign to domestic high-technology companies, de-
spite a WTO commitment to use international standards except
when ineffective or inappropriate.l4 For over two years following
WTO accession, the Chinese government maintained an
export tax rebate for domestically produced integrated circuits
designed to compel foreign firms to relocate their design and fab-
rication facilities to China.'®> The U.S. government asserted that
the policy violated a WTO prohibition against tax policies favoring
domestic production.

The government has adopted a steel industry development policy
that will raise barriers to entry for foreign companies by imposing
high capital requirements and limitations on joint venture part-
ners.16 Although this policy may be consistent with WTO require-
ments, it exploits broad WTO rules to protect or develop Chinese
industries at the expense of foreign firms. The United States and
China’s other WTO partners will need to remain vigilant to ensure
that the government’s implementation of WTO obligations helps
create a robust commercial legal system, rather than creating in-
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centives to implement development policies consistent with WTO
requirements, but acting as subtle barriers to trade.

Infringement of Foreign Intellectual Property

In the past year, the Chinese government continued to tolerate
intellectual property (IP) infringement rates that were among the
highest in the world.17 Copyright piracy rates in China currently
exceed 90 percent in some industries,® including rates of 95 per-
cent for motion pictures and 90 percent for software.l® In 2004,
U.S. Customs seized more Chinese products for trademark viola-
tions than from any other country.20 In early 2004, Vice Premier
Wu Yi committed her government to reducing the level of IP in-
fringement in China immediately, and reiterated and expanded
this commitment to senior U.S. officials at the U.S.-China Joint
Commission on Commerce and Trade (JCCT) session in July
2005.21 As of the publication date of this Annual Report, the Chi-
nese central government has intensified its efforts to combat in-
fringement activities, but has not yet met this goal.

The Chinese government reported that the number of raids con-
ducted and the quantity of pirated products destroyed have
increased,?2 but U.S. industry sources say that infringement of for-
eign intellectual property in China has grown worse since 2003.23
High infringement rates continue, in part because Chinese authori-
ties have not increased penalties against producers of pirated
goods.24 Infringement rates in South Korea and Taiwan that ap-
proached or exceeded 90 percent in the 1980s and 1990s were
brought under control after the central government instituted new
deterrent penalties and specific legal measures.25 A specific licens-
ing requirement for optical disc production, for example, helped the
Hong Kong government curb piracy at its source.26

The Chinese government has not introduced criminal penalties
sufficient to deter IP infringement. The WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights requires WTO
Members to maintain criminal IP penalties, including monetary
fines “sufficient to provide a deterrent.”2? Current provisions in
China’s Criminal Law are inadequate to deter infringement28 and
serious IP cases remain in the administrative enforcement system,
which has proven ineffective at deterring violators.29 In 2004, the
Supreme People’s Court (SPC) and Supreme People’s Procuratorate
(SPP) issued an interpretation on transferring IP infringement
cases from administrative to criminal enforcement without sharing
a draft of its decision with WTO members for comment, despite
promising to do s0.3° The U.S. government subsequently deter-
mined that the revisions “did not go far enough to be an effective
deterrent.” 31

Steps taken by Chinese agencies in 2004 to improve the protec-
tion of foreign IP have not produced a significant decrease in in-
fringement activities. The SPC and SPP interpretation described
above reduced the threshold for criminal IP infringement by 40
percent in some cases but still calls for calculating infringement
using the retail value of the illegal goods, rather than the value of
genuine products.32 Consequently, the new lower threshold will be
limited in its effectiveness. In July 2004, China’s Patent Reexam-
ination Board invalidated a U.S. company’s pharmaceutical patent
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after determining that the company did not submit sufficiently de-
tailed laboratory data during the examination process, though the
data was not required under Chinese regulations in effect when the
examination took place.33 In addition, government authorities had
designated the U.S. drug a “controlled substance” in its marketing
authorization despite the wide availability of counterfeit sub-
stitutes.34 Chinese pharmaceutical makers are free to manufacture
the U.S. company’s drug without fear of government sanctions.

The Chinese government has ample enforcement resources, but
appears to lack the will to prevent infringement of IP from thriving
in China. One U.S. expert told a Commission Roundtable that local
police generally resist efforts to shut down commercial infringers
because large-scale pirating efforts support the local economy and
have the financial support of key local officials.35 The Chinese lead-
ership’s repression of Falun Gong demonstrates that police can stop
the production of “illegal publications” when Party and government
leaders believe it is in their best interest to do so0.3¢ Before the
state banned Falun Gong in 1999, the spiritual group’s materials
were found throughout China.37 Since the crackdown, the only pub-
licly available materials in China that discuss Falun Gong are anti-
Falun Gong materials published by the government.

Market Access for Agricultural Products

In the past year, the Chinese government took a number of ac-
tions that resolved significant bilateral concerns about agricultural
trade. These actions included reopening China’s market to U.S.
poultry exports,38 granting market approval for U.S. agricultural
biotechnology products,3° and increasing formal coordination efforts
between inspection and quarantine officials in both countries.4® In
addition, the Chinese government’s implementation of WTO agri-
cultural commitments has generated greater institutional capacity
among agricultural trade officials and made the administration of
trade-related agricultural measures less cumbersome for foreign
business. These changes helped China become the fourth largest
export market for U.S. agricultural products in 2004, a market that
was largely closed to the U.S. before China joined the WTO.41

Despite these positive steps, a number of serious problems still
exist in the Chinese government’s administration of agricultural
trade. The government’s inspection and quarantine system con-
tinues to implement discriminatory sanitary and phytosanitary
measures with a questionable scientific basis. Officials with the
General Administration of Quality Supervision, Inspection, and
Quarantine (AQSIQ) have maintained a ban on U.S. beef im-
ports,*2 even though the U.S. cattle surveillance system meets
international standards.43 The Chinese government maintained
bans on Florida citrus and U.S. cherries entering the Chinese mar-
ket through late 2004 despite the lack of a scientific basis for the
decision.44 AQSIQ has also set a limit for selenium in U.S. wheat
that is lower than the international standard. The requirement, if
enforced, could result in a significant decrease in exports of U.S.
wheat to China.45

The Chinese government sets preferential shipping rates and
provides an export tax rebate on corn exports.#6 Both represent po-
tential export subsidies that could run counter to WTO rules.4’
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When it acceded to the WTO, China promised not to maintain any
agricultural export subsidies and agreed to abide by WTO rules
proscribing the introduction of such policies.4® Since then, China
has made additional declarations to the WTO Committee on Agri-
culture certifying that it does not maintain any export subsidies for
agricultural products.4® In the last year, the Chinese government
also began to support the rural economy with direct payments to
agricultural producers.?0 Although these payments appear to be
WTO-consistent, this is the first time since WTO accession that the
Chinese government has provided direct support to its agricultural
producers and reverses the historical practice of using income gen-
erated by agricultural areas to support the urban population.

Legal reform that should liberalize market access for agricultural
products is often ineffective because of local differences in imple-
mentation and unannounced rule changes that delay agricultural
shipments. The Chinese government committed in several WTO
agreements to apply its laws in a uniform manner, but central gov-
ernment agencies charged with addressing cases of conflicting ap-
plication of national and provincial laws have not always been
effective.51 U.S. exporters express concern that inconsistent appli-
cation of China’s inspection and quarantine regime is tied to
whether or not the government believes that agricultural imports
are necessary to compensate for shortfalls in domestic production.52
U.S. exporters say that they must pay Value Added Tax (VAT) on
corn imports when their products enter China, but domestic pro-
ducers allegedly “have no VAT directly applied.” 53

Lack of Transparency in Regulatory and Administrative Processes

The Chinese government does not consistently publish drafts of
trade-related measures,’* and some government agencies do not
circulate drafts of commercial laws and regulations to outside
groups or individuals, domestic or foreign.5® Some government
agencies will circulate drafts on the condition that the outside
party does not share the draft more widely.?6 The government’s
tendency toward secrecy runs counter to a WTO commitment to
provide a meaningful opportunity for appropriate Chinese govern-
ment authorities to receive comments from outside parties before
laws and regulations are implemented.?” To date, neither the State
Council nor the Ministry of Commerce has published a draft of the
Anti-Monopoly Law for comment.58 The SPC and SPP did not re-
lease a public draft of their December 2004 “Interpretation Con-
cerning Certain Questions of Using the Criminal Law to Handle
Violations of Intellectual Property Rights,” despite a central gov-
ernment commitment to do s0.59 Complaints later voiced by the
U.S. business community regarding the Interpretation could have
been avoided if the Chinese government had solicited comments in
advance.60

Despite these problems, the Chinese government has taken steps
to increase official transparency. The 2004 USTR Report to Con-
gress on China’s WTO Compliance noted that the Ministry of Com-
merce has begun following administrative transparency rules set
forth in 2003, and that these rules may serve as a model for other
ministries and agencies.6! The same report found that China’s min-
istries and agencies have a “much better record” in making new or
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revised laws and regulations available to the public soon after
issuance, an improvement over pre-WTO accession practices.?2 In
March 2005, the Party and the State Council issued an opinion di-
recting all levels of government to increase transparency by releas-
ing more information on all their activities.®3 The document did not
require decisions to be published, but suggested that disclosure
should be the rule, not the exception.64 Substantive legal changes
related to transparency, such as amendments to the Administrative
Litigation Law and consideration of the Administrative Procedure
Law, have moved slowly [see Section V(b)—Legal Restraints on
State Power].

China committed to mandate judicial review of trade-related ad-
ministrative decisions when it joined the WTO in 2001.65 The SPC
took steps to fulfill this commitment in 2002, but split the court as-
signment process so that only intermediate or high people’s courts
may handle WTO-related cases and review anti-dumping deci-
sions.%6 This reassignment and related personnel changes have pro-
duced a generally more professional judiciary, but the changes are
not always sufficient to ensure independent judicial review in
trade-related cases.67

Barriers to Entry in Distribution for Foreign Companies

In 2004, the Chinese government adopted legal measures to com-
ply with its WTO commitment to grant distribution rights to
foreign companies, but the procedures and requirements for a dis-
tribution license constitute a barrier to market entry.68 A foreign-
invested enterprise (FIE) must form a new company with its own
registered capital and legal personality before it can be licensed to
distribute products in China.® Creating a new company requires
both Ministry of Commerce and provincial government approval,
and FIEs have found the licensing process slow and non-trans-
parent.”0 In addition, FIEs with distribution licenses sometimes en-
counter local officials who oppose opening markets that could harm
enterprises in their jurisdiction.”? During the July 2005 JCCT
meeting, following significant efforts by the U.S. government and
industry, China claimed to have cleared a significant backlog of ap-
plications for distribution licenses.?2

The Chinese government was late in issuing regulations to per-
mit FIEs to sell directly away from a store or other fixed location.
Under China’s WTO General Agreement on Trade in Services
(GATS) commitments, U.S. direct sales companies should have re-
ceived permission to apply for licenses by the end of 2004. At the
July 2005 JCCT meetings, the Chinese government said the State
Council would enact a regulation permitting direct selling as soon
as it finished its review and approved the measure.”? In August
2005, the State Council issued both the Regulation on the Adminis-
tration of Direct Selling and the Regulation Prohibiting Pyramid
Selling, the measures governing direct selling.”¢ They will come
into effect in November and December 2005.

China’s Large Procurement Market and Decreasing Foreign Sup-
plier Access

The Chinese government has not begun the process of acceding
to the WTO Agreement on Government Procurement (GPA), as it
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promised to do when it joined the WTO. Among other things, the
GPA would prevent the Chinese government from discriminating
against foreign suppliers in the procurement process. A Govern-
ment Procurement Law enacted after China’s WTO accession re-
quires government agencies to give preference to domestic goods
and services.”> At the July 2005 JCCT meeting, China agreed to
accelerate efforts to make an initial offer and to initiate technical
consultations with other GPA members.”6

At the July 2005 JCCT meeting, China also agreed to withdraw
a draft regulation that would limit government purchases of software
products and services to domestic manufactures.”?” The regulation
has caused concern among foreign suppliers of software products
and services because it defines domestic software products and
services narrowly and does not take into account the investment
and work done by foreign software companies in China.’® It has
also raised concerns that the government will use it to limit market
access for foreign software companies and that it will lead to in-
creased technology transfer.”® In contrast to drafts of many other
trade-related laws and regulations, the government released the
draft government software procurement regulation for public com-
ment, and foreign software producers reviewed the regulation and
consulted with the drafters about ways to improve it.

Auto Industry Development

The development of China’s automobile industry in the past year
has followed the industrial plan put forward by the Chinese gov-
ernment in 2004.80 The Auto Industry Development Policy calls for
consolidating China’s auto industry from the current level of over
100 manufacturers to a smaller number of globally competitive
companies.8! The policy specifically makes the creation of an export
auto industry a priority and requires the protection of relevant in-
tellectual property.82 The implementation of this policy has in-
cluded the reclassification of imports of complete “knock-down kits”
(kits of unassembled auto components requiring only assembly in
China) as new automobiles, resulting in a substantially increased
duty rate for those imports.83

Although the Auto Industry Development Policy proscribes mis-
use of foreign intellectual property,84 at least one Chinese auto-
maker has benefited both from the government’s policy to promote
China’s auto industry and from its tolerance of intellectual prop-
erty violations. In December 2004, GM Daewoo, a subsidiary of
General Motors, filed an unfair competition suit in a Shanghai
court against Chery Automotive,85 which received millions of dol-
lars in subsidies from the Ministry of Science and Technology in
2004.86 The suit alleges that Chery misappropriated GM trade se-
crets and used them to design its “QQ” model.87 GM Daewoo also
submitted a request to China’s Patent Reexamination Board to in-
validate the design patent Chery filed on the “QQ” model.88 Chery
subsequently filed a trademark application with the U.S. Patent
and Trademark Office seeking to register the Chery name in con-
nection with automobiles, and attorneys for GM have pointed out
that similarities between “Chery” and the GM trademark “Chevy”
would likely result in consumer confusion.89
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In August, the Ministry of Commerce issued a new Auto Trade
Policy that regulates domestic trade in autos and automotive prod-
ucts as well as applying to the import and export of those goods.?0
The policy confirms that foreign investors may enter the domestic
distribution market for autos, part of China’s WTO accession com-
mitment to open the distribution sector.9! It also prohibits the im-
portation of used cars, used car parts, and right-side drive autos.92
According to an official from the Ministry of Commerce, this policy
seeks to create a consolidated and competitive auto distribution in-
dustry in China.93

VI. Tibet
FINDINGS

e The Dalai Lama has said that he does not seek independence
and aims for a solution based on Tibetan autonomy within
China. But Chinese leaders do not seem to recognize the bene-
fits of moving forward in the dialogue with the Dalai Lama or
his envoys. Chinese laws on regional ethnic autonomy contain
provisions that could benefit Tibetans and their culture, but
poor government implementation of these laws largely negates
their potential value.

¢ Chinese government statistics suggest that Tibetans are not
yet prepared to compete in the economic and ethnic environ-
ment created by central government policies. The Tibetan rate
of illiteracy is five times higher than China’s national average.
Most Tibetans do not have access to a bilingual education sys-
tem that can impart skills to help them compete for employ-
ment and other economic benefits.

e Chinese laws and official statements lend credibility to Ti-
betan concerns that programs such as Great Western Develop-
ment and projects such as the Qinghai-Tibet railroad will lead
to large increases in Han migration.

e The rights of Tibetans to their constitutionally guaranteed
freedoms of religion, speech, and assembly are subject to strict
constraint. Government officials persecute prominent Tibetans,
especially religious leaders, believed to have links to the Dalai
Lama.

Introduction

The impact of Chinese laws and policies in the Tibetan areas of
China shows that the government and Party place economic devel-
opment ahead of protecting basic human rights, such as the free-
doms of religion, speech, and assembly. Chinese officials support
their claims of Tibetan progress with statistics that show some eco-
nomic achievement, but the data also show that the main bene-
ficiaries live in urban areas, where most ethnic Han reside, and not
in the rural areas where 87 percent of Tibetans live. Tibetans
struggle with poverty, inadequate education, and competition from
a growing Han population. The Chinese government can strength-
en ethnic and national unity by improving the implementation of
the Regional Ethnic Autonomy Law (REAL), and by ensuring that
Tibetans can manage their affairs, protect their culture, and be-
come equal competitors with their neighbors.
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The Status of Discussion Between China and the Dalai Lama

U.S. government policy on Tibet recognizes the Tibet Autono-
mous Region (TAR) and Tibetan autonomous prefectures and
counties! in other provinces to be a part of China.2 The State De-
partment’s third annual Report on Tibet Negotiations3 detailed the
U.S. government’s steps to encourage Chinese officials to “enter
into a dialogue with the Dalai Lama or his representatives leading
to a negotiated agreement on Tibet.”4 The report expressed encour-
agement that Chinese officials invited the Dalai Lama’s envoys to
visit China for the third time in September 2004 and described the
Dalai Lama as someone who “can be a constructive partner as
China deals with the difficult challenges of regional and national
stability.” The report noted the gravity of the issue, saying, “The
lack of resolution of these problems leads to greater tensions inside
China and will be a stumbling block to fuller political and economic
engagement with the United States and other nations.”

The Dalai Lama has said that he does not seek independence
and aims for a solution based on Tibetan autonomy within China.
In March 2005, he told an interviewer, “This is the message I wish
to deliver to China. I am not in favor of separation.”® The State
Department’s Report on Tibet Negotiations acknowledges the Dalai
Lama’s position, saying that he “has expressly disclaimed any in-
tention to seek sovereignty or independence for Tibet.” 6

The Dalai Lama’s envoys held meetings with Chinese officials
twice during the past year. The Dalai Lama’s Special Envoy, Lodi
Gyari,” and Envoy, Kelsang Gyaltsen, traveled to China for the
third time in September 2004, meeting with senior Chinese officials
and visiting autonomous Tibetan areas of Sichuan province.® Gyari
characterized the discussions as “the most extensive and serious
exchange of views” so far. He cautioned that “major differences”
exist on “fundamental” issues, and that “flexibility, far-sightedness
and vision” will be necessary to bridge the gap.9 The envoys met
with Chinese officials for the fourth round of talks in late June and
early July 2005 at the Chinese Embassy in Bern, Switzerland.10
The talks were the first to take place outside China. Gyari said
afterward that “major differences on a number of issues, including
on some fundamental ones, continue to remain,” but that “both
sides had a positive assessment of the ongoing process.” 11 An offi-
cial of the Tibetan government-in-exile explained that the main
issue for the two sides to resolve is the definition of Tibet: 12 “While
China sees Tibet as the area included under the Tibet Autonomous
Region, Tibetans claim a much larger area where the culture and
language are Tibetan.” 13

The Tibetan government-in-exile’s remarks following the envoys’
meetings are aligned more closely with the Dalai Lama’s position
than previous statements.14 The exiled government explained its
assessment in an annual statement saying that the “basic prin-
ciple” to seek “genuine national regional autonomy” within the
framework of China’s Constitution cannot be changed.15

Samdhong Rinpoche, who heads the exiled Tibetan government,
pointed to pragmatism as the guiding factor: “We have to accept
ground realities of the new world order. We feel that the Dalai
Lama’s middle way approach to seek genuine autonomy for Tibet-
ans is an achievable objective and are therefore moving ahead for
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it.” 16 He played down the idea popular among some Tibetans, but
rejected by the Chinese government,17 that all of the current areas
of Tibetan autonomy should be combined into a single unit.18

Chinese officials have rejected the Dalai Lama’s approach and
maintain that he seeks Tibetan independence and to “split
China.”1® A Chinese government spokesman responded to the
State Department Report on Tibet Negotiations by reiterating pre-
conditions: “So long as Dalai truly gives up his advocacy of ‘Tibet
independence,” stops the activities of separating the motherland
and publicly declares and recognizes that Tibet and Taiwan are in-
alienable parts of China, we can contact him for consultation.” 20 In
1998, then-President Jiang Zemin demanded that the Dalai Lama
make a statement about Taiwan.2l An exiled Tibetan government
spokesman responded that it is “entirely for the people of Taiwan
to speak their voice.” 22

Contacts so far between the Dalai Lama’s envoys and Chinese of-
ficials have not produced concrete results. The dialogue has the po-
tential to lead to strengthened protection of Tibetan culture and to
improved regional stability and prosperity. The Dalai Lama is in
an unrivaled position to promote a mutually beneficial outcome
but, at age 70, his ability to pursue this opportunity could wane
with advancing age.

Autonomy
Although the preamble of the REAL states that China’s govern-
ment has an obligation to “. . . [respect] and [protect] the right of

every minority nationality to manage their own internal affairs,” 23
article 7 of that law voids this commitment to autonomy by allow-
ing local government in autonomous regions to manage their affairs
only in a manner that puts the interests of the People’s Republic
of China as a whole first.24

A 2004 Harvard University study of autonomy in Tibetan areas
of China notes that poor implementation negates the value of au-
tonomy legislation and erodes the rule of law.25> The report found
that at least 161 Chinese laws and regulations that directly ad-
dress issues of Tibetan autonomy apply at the national, provincial,
prefectural, or county level.26 “Now more than ever, the Tibetan
issue appears ripe for a settlement that would preserve Tibetan
culture and China’s territorial integrity,” the report concludes,2?
and advises Chinese officials and the Dalai Lama’s representatives
to conduct jointly “an examination of existing laws and regulations
in the context of international norms and standards.” It goes on to
say:

Such an examination should address not only actual leg-
islation, but also its implementation at the national, pre-
fectural, and county levels. In some instances, China has
adopted appropriate laws but neglected to fully implement
them. Many of these laws contain conditions and caveats
that impede or undermine progress toward their imple-
mentation. When the necessary laws and regulations are
found to be absent, steps should be taken to draft and
enact appropriate measures. When laws have already been
promulgated but not effectively implemented, prompt
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measures should be taken to enhance their earliest imple-
mentation.28

A 2004 East-West Center report is less optimistic and does not
predict a breakthrough in the near term. It cautions, “Unless the
Tibet issue should erupt as a violent conflict, the factors pushing
Beijing to negotiate are likely to be regarded as insufficiently com-
pelling to justify the risks entailed. On the other hand, if the cur-
rent talks break off, Beijing will be going it alone as it manages
the chronic threat of ethnonationalist discontent.”2° But despite
citing negative factors, the report says that prospects for engage-
ment have improved, even as the “window of opportunity to nego-
tiate a lasting solution draws to a close.” 30

Culture, Development, and Demography

Existing government policy initiatives, especially the Great West-
ern Development (GWD) program implemented in 2000, exert pres-
sure on Tibetan culture and heritage. Tibetans say privately that
they believe the programs are attracting a steady flow of ethnic
Han migrants into Tibetan areas. The Qinghai-Tibet railway,
which will begin trial operations soon, and the construction of pas-
senger terminals in Lhasa contribute to Tibetan concerns. The
rights of autonomous Tibetan governments to manage their local
affairs are weak in practice, leaving Tibetans with few administra-
tive, legislative, and judicial resources to cope with the changes
that confront them.

Long-term prospects for Tibetan culture and self-identity depend
on preserving and developing the role of Tibetan language in Ti-
betan life, and on building a solid educational foundation for a
modern and prosperous Tibetan society. This objective requires an
education system that will train Tibetans in both Tibetan and
Mandarin Chinese languages and teach skills that will enable Ti-
betans to compete for good jobs and other economic opportunities.
The central, provincial, and autonomous Tibetan governments op-
erate schools and universities with bilingual programs designed for
Tibetans. Commission staff delegations visited Tibetan educational
institutions in Qinghai, Gansu, and Sichuan provinces, the TAR,
and Beijing and observed that students, faculty, and administra-
tors seemed committed to their tasks.31

Government statistics on educational achievement show that
most Tibetans are not prepared to compete for employment and
business opportunities in the Han-dominated economic environ-
ment developing around them. Chinese government policies did not
require Tibetans to live with large numbers of Han until Deng
Xiaoping’s policy of reform and opening up began to take effect in
the late 1970s and early 1980s. Tibetans currently have the highest
rate of illiteracy of any ethnic group in China having a population
greater than 500,000.32 The rate of illiteracy of Tibetans (47.55 per-
cent) is more than five times higher than China’s national average
(9.08 percent), according to 2000 census data.33 The TAR rate of il-
literacy (47.25 percent) is the highest in China and is nearly twice
as high as second-ranked Qinghai province (25.44 percent).3¢ Pri-
mary school is the only level of educational attainment for which
data show Tibetans nearly on par with the national average.35 In
the job market, Tibetans compete with Han migrants who graduate



109

from universities at more than triple the rate of Tibetans, and from
senior middle school at five times the Tibetan rate.36

The disparity between the level of educational attainment by
urban and rural Tibetans adds to the social and economic chal-
lenges facing Tibetans. Census data for 2000 show that Tibetans
living in TAR cities were 19 times more likely to reach senior mid-
dle school than Tibetans living in rural areas. Tibetans living in
TAR townships were 7.6 times more likely to do so0.37 Nearly 85
percent of Tibetans living in the TAR,38 and 87 percent of all the
Tibetans in China,39 live in rural areas. Rural Tibetans are the
largest and least prepared category of Tibetans facing competition
for the new opportunities created by government economic develop-
ment programs.

Officials in Tibetan areas stress the upward trend of economic in-
dicators, and downplay other issues that concern Tibetans. Jampa
Phuntsog (Xiangba Pingcuo), chairman of the TAR government,
said in May 2005, “If you have to say there are some “Tibet issues,’
[they] shall be ones related to the development of Tibet. . . .
[W]hat Tibet does need now is only development, no other issues
can prevail.”40 Claiming success for development policies, he cited
2004 statistics for the TAR that show steady gains in GDP and per-
sonal income.4! But the data also show a wide gap between the
1,861 yuan per capita income of the rural majority of Tibetans and
the 8,200 yuan “disposable income” of those living in the TAR’s
urban areas. Development programs that reach farmers and herd-
ers will benefit the most needy group of Tibetans.

Central government subsidies for infrastructure projects and gov-
ernment staff salaries, rather than local agricultural production,
manufacturing, and services, provide most of the TAR economy.42
TAR government sector employees earn salaries that are the third
highest in China, behind Beijing and Shanghai, according to the
Tibet Information Network (TIN).43 Although urban wages fueled
by government subsidies are on the rise, the Tibetan share is de-
clining, according to TIN.44 Central government subsidy of the pub-
lic sector, driven in part by the GWD program, has been a principal
source of economic growth in the TAR. Government spending on
local administration and public services has benefited some Tibet-
ans, but now Tibetan employment in the public sector, the fastest-
growing and highest-paying part of the economy, is falling.45

The Golmud-Lhasa section of the Qinghai-Tibet railroad is sched-
uled to begin trial operations in July 2006.4¢ The project is not only
the most expensive infrastructure project in any Tibetan area of
China, but also has the greatest potential to affect Tibetans. When
Premier Wen Jiabao visited Golmud in May 2005, he hailed the
railroad as “a hallmark project of the large-scale development of
the western region” and praised “the builders fighting on the front-
line of the Qinghai-Tibet Railway.” 47 As work moved into its final
stages, Lhasa area authorities reportedly refused to compensate at
the promised rate some Tibetans whose land was expropriated for
the railroad project.48

Chinese laws and official statements lend credibility to Tibetan
concerns that programs such as GWD and projects such as the
Qinghai-Tibet railroad will lead to large increases in Han migra-
tion. State Ethnic Affairs Commission Minister Li Dezhu wrote in
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2000 that a westward flow of ethnic Han would be “in keeping with
the execution of large-scale western development” and referred to
the potential population shift as “the peacock flying west.” 49 Imple-
mentation regulations for the REAL issued in May 2005 call for
“professionals of all levels and types” to move to autonomous areas,
and for local governments to provide special treatment for newly
arriving Han.50 So far, Tibetan officials maintain that there has
not been any significant change in the population mix.51

Official Chinese census data for 1990 and 2000 depicts the Han
population in most Tibetan areas as decreasing during the 1990s,
a finding at odds with observations by Tibetans and foreign ex-
perts.52 Han population decreased in 10 of the 13 Tibetan autono-
mous areas, according to census data.?3 The five largest declines in
Han population, ranging from 16 to 25 percent, are recorded for
Qinghai province. Even in Haixi prefecture, which includes the
booming city of Golmud and its rail link to Xining and Beijing, the
Han population supposedly dropped 9 percent. The data show in-
creases in Han population in only three Tibetan areas.?* According
to this census data, Han population in Tibetan autonomous areas
fell by 3.3 percent during a decade when development policy and
economic conditions encouraged Han to work and conduct business
in Tibetan areas.5® The method for conducting the 2000 census
called for local enumeration to include temporary residents, recent
arrivals, and persons without a household registration.56 The de-
cline in Han population portrayed by census data contradicts the
visible changes evident in many Tibetan towns and cities, and
raises questions about its completeness and reliability.57

Tibetan Culture and Human Rights

The Chinese government did not begin major new political cam-
paigns across Tibetan areas during the past year. CECC Annual
Reports for 2002 through 2004 discussed how government policies
that promote a national identity defined in Beijing, and that favor
atheism, discourage Tibetan aspirations to foster their distinctive
culture and religion. As a result of these policies, Tibetan rights to
their constitutionally guaranteed freedoms of religion, speech, and
assembly are subject to strict constraint. Expressions and non-
violent actions that officials suspect could undermine Party su-
premacy are sometimes punished as threats to state security. The
downward trend in the number of known Tibetan political prisoners
suggests that Tibetans are avoiding the risks of direct criticism or
protest against Chinese policies and are turning to education, arts,
and Iéeligion for ways to express and protect their culture and herit-
age.b

As reported incidents of Tibetan political protest decline, Chinese
censors and police watch for other signs of Tibetan resentment or
nationalism. Writing, publishing, or sharing literature that laments
cultural loss, or that advocates ethnic ambitions not sanctioned by
the Party, is sometimes repressed or punished. Penalties range
from loss of employment or housing to imprisonment. For example,
authorities stripped Tibetan writer Oezer (Weise) of her job, resi-
dence, insurance and retirement benefits, and barred her from ap-
plying for a passport after a collection of her essays was published
in Guangzhou, and then banned, in 2003.59 The volume presented
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thoughts “relating to Tibet’s history, personalities, and way of life.”
Authorities ruled that positive references to the Dalai Lama were
“political errors.”60 The Tibetan Cultural Association in Lhasa,
Oezer’s employer, assembled a group to conduct “thought correc-
tion” with her. She left Lhasa to avoid pressure to recant her views
and abandon Buddhism.61

In Qinghai province, five monks were imprisoned in January
2005 for publishing a poem in a monastery newsletter. Security of-
ficials considered the poem to be politically sensitive and ordered
the monks to serve terms of two to three years of re-education
through labor.62 The poem allegedly expressed admiration for two
monks from the same monastery who were sentenced in 2002 to
three years imprisonment for advocating Tibetan independence.

Prominent Tibetans, especially religious leaders, whom officials
believe have links to the Dalai Lama, risk persecution or punish-
ment. In some cases, such as those of Tenzin Deleg and Bangri
Tsamtrul, prosecutors accuse a Tibetan leader of supporting a vio-
lent act allegedly committed by another Tibetan. In these cases, au-
thorities refuse to disclose the details of evidence directly linking
the prominent Tibetan and the alleged criminal act.

Three Tibetan political prisoners are serving life sentences for
crimes that include “endangering state security.” Two cases involve
contact with the Dalai Lama; the third is based on printing pro-
independence leaflets.

e Tenzin Deleg (A’an Zhaxi), recognized by the Dalai Lama as
a reincarnate lama, was convicted in a closed court in Sichuan
province in November 2002 of conspiring to cause explosions
and inciting splittism.%3 Chinese authorities claim that his case
involves state secrets and refuse to disclose the details of evi-
dence that shows a direct link between him and the alleged
criminal acts. Tenzin Deleg professed his innocence in a smug-
gled tape recording. The provincial high court commuted his
reprieved death sentence to life imprisonment in January
2005.

¢ Bangri Tsamtrul (Jigme Tenzin Nyima), a lama who lived as
a householder, was convicted of inciting splittism and sen-
tenced to life imprisonment in a closed court in Lhasa in Sep-
tember 2000.6¢ He and his wife Nyima Choedron managed a
children’s home in Lhasa. His sentencing document lists evi-
dence against him that includes meeting the Dalai Lama, ac-
cepting a donation for the home from a foundation in India,
and a business relationship with a Tibetan contractor who low-
ered a Chinese flag in Lhasa in 1999 and tried to blow himself
up. Jigme Tenzin Nyima acknowledged meeting the Dalai
Lama, accepting the contribution, and knowing the contractor,
but he denied the charges against him and rejected the court’s
portrayal of events.6®> Authorities sentenced Nyima Choedron
to 10 years imprisonment and subsequently reduced her sen-
tence to seven years and six months.66

e Choeying Khedrub, a monk of Tsanden Monastery in the
TAR, was sentenced in 2000 to life imprisonment for his role
in a group of men who allegedly printed pro-independence leaf-
lets. According to information that the Chinese government
provided to the United Nations Working Group on Arbitrary
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Detention (UNWGAD), he was found guilty of endangering
state security and “supporting splittist activities of the Dalai
clique.”6” The UNWGAD reports that the Chinese response
“mentions no evidence in support of the charges, or if they
used violence in their activities,” and finds that the govern-
ment “appears” to have misused the charge of endangering
state security.68

Ngawang Phuljung and Jigme Gyatso are examples of Tibetans
serving long sentences for the obsolete crime of counterrevolution
handed down under the 1979 Criminal Law. Both of them visited
India and returned to the TAR without official papers. The
UNWGAD issued opinions rejecting the legitimacy of both convic-
tions.

¢ Ngawang Phuljung, a monk of Drepung Monastery, was sen-
tenced in 1989 to 19 years imprisonment for crimes that in-
cluded “forming a counterrevolutionary organization” and
“spreading counterrevolutionary propaganda.”¢® A 1993
UNWGAD decision declared his imprisonment arbitrary, and
called on China’s government to “remedy the situation.”
Ngawang Phuljung is currently the longest-serving Tibetan
convicted of counterrevolution.

e Jigme Gyatso, a former monk who operated a restaurant,
was sentenced in 1996 to 15 years imprisonment for counter-
revolution. Chinese officials told a UNWGAD delegation in
September 2004 that he was guilty of “planning to found an il-
legal organization and seek to divide the country and damage
its unity.” 70 Another UNWGAD opinion on the case found that
“there is nothing to indicate that the ‘illegal organization’ . . .
ever advocated violence, war, national, racial, or religious
hatred.” Jigme Gyatso was “merely exercising the right to free-
dom of peaceful assembly with others in order to express opin-
ions.” 71

The CECC Political Prisoner Database (PPD) listed approxi-
mately 120 current cases of Tibetan political imprisonment in June
2005, less than one fifth of the number in late 1995.72 The number
of Tibetan political prisoners continues to decline as Tibetans im-
prisoned for political protests during the late 1980s to mid-1990s
complete their sentences and are released. Sentence information is
available for two-thirds of the current prisoners. Their average sen-
tence is 10 years and six months.”3 Monks and nuns make up 62
percent of current Tibetan political prisoners, compared to 75 per-
cent in 2002.7¢ Lhasa’s TAR Prison (Drapchi) holds 50 known Ti-
betan political prisoners, though the actual number is likely to be
somewhat higher. They are serving an average sentence of 12 years
and six months. Chinese authorities did not grant early release
from prison to any high-profile Tibetan political prisoner during the
past year.

Nearly 70 Tibetan political prisoners are believed to be impris-
oned in the TAR, nearly 40 in Sichuan province, and fewer than
15 in Qinghai province, based on PPD data in June 2005. None are
documented in Gansu or Yunnan provinces. In Sichuan province,
the ratio of Tibetan political prisoners to the provincial Tibetan
population is 29.9 prisoners per million Tibetans. The ratio is 27.6



113

per million in the TAR, and 12 per million in Qinghai province.
The lower rates of political detention in Qinghai, Gansu, and
Yunnan coincide with a religious and educational environment that
experts privately say is not as repressive as in Sichuan province or
the TAR. Conversely, government authorities in the areas of the
TAR and Sichuan with the highest rates of political detention are
known to deal with Tibetans and their culture more harshly.7>

VII. North Korean Refugees in China
FINDINGS

e The Chinese government forcibly repatriates North Koreans
seeking refuge in China from starvation and political persecu-
tion in North Korea, contravening its obligations under the
1951 Convention Related to the Status of Refugees and its
1967 Protocol. A compelling case exists for recognizing North
Koreans in China as refugees: the Democratic People’s Repub-
lic of Korea government regularly denies food to particular
groups for political reasons, and refugees returned to North
Korea face long prison terms, torture, or execution.

e The Chinese government classifies all North Koreans in
China “illegal economic migrants” and denies the Office of the
United Nations High Commissioner for Refugees access to this
vulnerable population. Living conditions for North Koreans in
China are harsh, with women and children particularly vulner-
able to trafficking and prostitution.

Conditions within China remain bleak for North Koreans fleeing
starvation and political persecution in their homeland. Women and
children are vulnerable to trafficking and prostitution. More than
75 percent of North Korean immigrants are women, and they are
often forced into prostitution or other exploitative relationships by
professional brokers.!Children have no access to schools and often
survive by begging on the streets. Some refugees have survived for
years living in caves in the harsh northern climate.2 Others move
from one hiding place to another to avoid detection by public secu-
rity forces or by Chinese citizens who receive government rewards
for informing police of refugees’ locations.3 Conditions in detention
centers for those awaiting repatriation are cramped, and detainees
face mistreatment from guards.4

Despite the harsh conditions within China, North Koreans take
immense risks to avoid being returned to the DPRK. In April 2004,
80 North Korean detainees in Tumen Detention Center rioted to
avoid being sent back to the DPRK. In another prison camp, 110
detainees went on a hunger strike to protest their impending
refoulement.?

The Chinese government refuses entry to representatives of the
UN High Commissioner for Refugees (UNHCR) into northeast
China to screen North Koreans seeking protection. This policy con-
travenes a 1995 UN-Chinese Agreement stating that “UNHCR per-
sonnel may at all times have unimpeded access to refugees and to
the sites of UNHCR projects in order to monitor all phases of their
implementation.”® Chinese security forces guard the UNHCR office
in Beijing,” and a number of foreign consulates, chiefly to repel
North Koreans wishing to present refugee petitions or seeking asy-
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lum. The Chinese government classifies all North Koreans in China
as “illegal economic migrants” and not refugees.® The Chinese gov-
ernment claims it must return these “illegal migrants” to North
Korea under a 1961 agreement with the DPRK.?

A number of Western analysts note that the North Korean gov-
ernment regularly denies food to particular groups or regions for
political reasons, a practice which may make those fleeing to China
in search of food and other “economic goods” potential refugees
under international law.10 As the High Commissioner for Refugees
noted in 2003, “An analysis of currently available information re-
cently carried out by our Department of International Protection
concludes that many North Koreans may well be considered refu-
gees.” 11 Moreover, those who flee to China may have a claim to ref-
ugee status because they are considered “traitors” for defecting and
face persecution upon their return to North Korea.l2 The State
Department estimates that between 10,000-30,000 North Korean
refugees are currently hiding in northeastern China. Several non-
governmental groups estimate the number of refugees to be be-
tween 100,000-300,000.13

The Chinese government forcibly repatriates North Koreans to
the DPRK where they face long prison sentences, torture, and pos-
sible execution. The State Department estimates that Chinese se-
curity forces detained and forcibly returned several thousand North
Koreans to the DPRK in 2004.14 A South Korean newspaper has
reported that North Korean agents regularly enter Chinese terri-
tory and kidnap, with the tacit support of Chinese public security
officials, South Korean activists assisting North Korean asylum
seekers.1> The North Korean Penal Code criminalizes defection. Ar-
ticle 47 of the Penal Code states that “one who escapes to another
country or to the enemy is in betrayal of his motherland and peo-
ple” and will receive a minimum punishment of seven years labor
re-education, while serious violators will be executed.1® Video tapes
smuggled out of North Korea in the winter of 2004-2005 show pub-
lic executions of repatriated “human smugglers,” a crime that one
international NGO notes the DPRK government commonly applies
to those who help North Koreans flee the country.1?

China’s refoulement of North Koreans contravenes its obligations
under the 1951 Convention Relating to the Status of Refugees and
its 1967 Protocol. The Convention and its Protocol state that “no
Contracting States shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, na-
tiona}isty, membership of a particular social group or political opin-
ion.”

The Chinese government apparently believes that a more relaxed
policy might result in more North Koreans fleeing into an area of
China with high unemployment rates. “If we grant political asylum
to one refugee today,” one official reflected, “there could be thou-
sands or millions of North Koreans who might seize the oppor-
tunity and pour into China.”1® The Chinese government has
increased its monitoring of North Koreans, in part because some
refugees have turned to crime to survive in China.20 The govern-
ment apparently intensified surveillance and detentions of North
Korean refugees following high profile asylum cases,2! such as in
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March 2005 when eight North Koreans rushed into a Japanese
school in Beijing and were escorted to the Japanese Embassy.22 In
January, Chinese security forces disbanded a press conference on
the refugee issue called by four South Korean legislators visiting
Beijing.28

The Chinese government offers rewards to citizens who turn in
“illegal migrants” and imprisons or imposes fines up to RMB
30,000 (USD $3,600) on those assisting them.24 In December 2003,
South Korean Reverend Choi Bong-il was sentenced to nine years
imprisonment for assisting North Koreans transit to a third coun-
try. In May 2003, South Korean citizen Choi Yong-hun was sen-
tenced tofive yearsin prison forhis role in assisting North Koreans
flee through China to South Korea.25 Chinese authorities detained
American citizen Phillip J. Buck on May 9, 2005 for assisting
North Korean refugees in China. He is currently detained in the
Yanji PSB Detention Center, though no formal charges have been
made public.26

VIIL. Developments in Hong Kong During 2005

The United States supports a stable, autonomous Hong Kong
under the “one country, two systems” formula articulated in the
Sino-U.K. Joint Declaration and the Basic Law.! The Hong Kong
people continue to enjoy an open society in which the freedoms of
religion, speech, and assembly are respected, but the Commission
is troubled by a continuing pattern of central government inter-
ference in Hong Kong local governance through interpretations of
the Basic Law. The Commission emphasizes its belief in the impor-
tance of the central government’s obligation to give Hong Kong the
“high degree of autonomy” promised in the Basic Law and strongly
supports the provisions of the Basic Law that provide for the chief
executive and the entire legislature to be elected through universal
suffrage.2

Central Government Interference in Hong Kong Local Governance

In April 2005, the National People’s Congress Standing Com-
mittee (NPCSC) issued a Basic Law interpretation to change the
length of the next chief executive’s (CE)3 term of office from five
to two years,* continuing a pattern of interference by the central
government in the local governance of Hong Kong.5 Following the
resignation of Tung Chee-hwa as CE in March 2005,5 pro-Beijing
and pro-democracy Hong Kong legislators debated whether his suc-
cessor would serve the full five-year term prescribed by the Basic
Law or only the remaining two years of Tung’s term.? Pro-democ-
racy advocates launched a legal challenge against the two-year
term proposal in the Hong Kong courts, but the judicial review
process was cut short when the Hong Kong government, under
pressure to ensure that the CE election was held on time, re-
quested that the NPCSC resolve the controversy by interpreting
the relevant articles in the Basic Law.8 As expected, the NPCSC
ruled in favor of a two-year term, effectively closing the issue for
further discussion.?

Compared with previous interpretations, however, central au-
thorities and their Hong Kong supporters showed greater respon-
siveness to the viewpoints of pro-democracy advocates. In addition



116

to previously established consultative practices, senior Beijing offi-
cials met in Shenzhen to discuss the CE term issue with pro-de-
mocracy legislators, some of whom had been banned from entering
the mainland.1© Some pro-democracy leaders saw this meeting as
a gesture of goodwill and a sign that central government leaders
wish to mend ties.!l The exclusion of other pro-democracy legisla-
tors, however, supports the criticism that the meeting was a “pub-
lic relations exercise” rather than an effort to engage in genuine
dialogue.12

Independent Judiciary

The Hong Kong judiciary demonstrated its continued independ-
ence when Hong Kong’s commitment to rights and law were tested
against Communist Party-led abuses on the mainland. A May 2005
decision by the Hong Kong Court of Final Appeal (CFA) overturned
the convictions of eight Falun Gong practitioners and protected cit-
izen rights to demonstrate, despite the central leadership’s ongoing
campaign to eliminate the Falun Gong movement. In 2002, Hong
Kong police arrested the practitioners for obstructing a public thor-
oughfare during a peaceful protest outside a government office
building.13 In its decision, the CFA reasoned that the public’s inter-
est in the use of public facilities must be balanced against the con-
stitutionally protected rights of assembly and expression enshrined
in the Basic Law.14 The Commission notes that the May 2005 CFA
decision might not have been possible if the Hong Kong people had
not soundly rejected the proposed Article 23 national security legis-
lation in 2003. The Article 23 legislation would have permitted the
Hong Kong government to ban any Hong Kong-based group, such
as Falun Gong, whose parent organization had already been pub-
licly banned by the central government on national security
grounds.

A May 2005 news article reported that Hong Kong police officials
welcomed the ruling because “they felt the ruling had cleared pre-
viously grey areas and would make it easier for them to decide
whether a protest had caused an unreasonable obstruction to the
public” and “hoped that with more clear-cut guidelines on what
kind of protests should be stopped, the police would not be accused
of acting under orders from Beijing in stopping events that main-
land authorities may not like.” 15 Mainland news media, however,
criticized the CFA’s decision; one editorial found it “regrettable that
CFA has deviated from the principle that all are equal before the
law and has failed to strike a fair and reasonable balance between
the public interest and the demonstrators’ rights.” 16 The editorial
suggested Chinese government discomfort with the idea that the
application of public obstruction laws must be reasonable, and that
fundamental constitutional rights must be given substantial weight
in considering reasonableness.1?
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IX. Appendix: Commission Activities in 2004 and 2005

Hearings

November 18, 2004 Religious Freedom in China

July 26, 2005

Roundtables
December 10,2004

February 7, 2005

March 10, 2005

March 14, 2005

Preeta Bansal, Chair, U.S. Commission on International
Religious Freedom

Ngawang Sangdrol, International Campaign for Tibet

Bob Fu, President, China Aid Association

Joseph Kung, President, The Cardinal Kung Foundation
Pitman Potter, Director, Institute of Asian Research and
Professor of Law, University of British Columbia

Law in Political Transitions: Lessons from East
Asia and the Road Ahead for China

Gretchen Birkle, Principal Deputy Assistant Secretary,
Bureau of Democracy, Human Rights, and Labor, Depart-
ment of State

Jerome A. Cohen, Professor of Law, New York University
School of Law; Adjunct Senior Fellow on Asia, Council on
Foreign Relations; Of Counsel, Paul, Weiss, Rifkind, Whar-
ton & Garrison

John Fuh-sheng Hsieh, Professor, Department of Govern-
ment and International Studies, University of South Caro-
lina

John K. Ohnesorge, Professor of Law, University of Wis-
consin School of Law; Professor and Assistant Director of
East Asian Legal Studies, University of Wisconsin Law
School

Coal Mine Safety in China: Can the Accident
Rate be Reduced?

Dave Feickert, Consultant, Industrial Relations, Ergo-
nomics and Energy

Peter McNestry, Member, Numerous British, European,
and International Coal Mine Safety Boards and Committees
Leo Carey, Executive Director of Government Services,
National Safety Council

Environmental NGOs in China: Encouraging
Action and Addressing Public Grievances

Elizabeth Economy, C.V. Starr Senior Fellow and Director
of Asia Studies, Council on Foreign Relations

Patricia Adams, Executive Director, Probe International
Jiang Ru, Ph.D. in Environmental Management and Plan-
ning, Stanford University

Public Intellectuals in China

Merle Goldman, Professor Emerita of Chinese History,
Boston University; Executive Committee Member, Fair-
bank Center for East Asia Research, Harvard University
Hu Ping, Chief Editor, Beijing Spring

Perry Link, Professor of Chinese Language and Literature,
Princeton University

China’s New Regulation on Religious Affairs: A
Paradigm Shift?

Carol Lee Hamrin, Consultant and Research Professor,
George Mason University

Daniel Bays, Professor of History and Head of the Asian
Studies Program, Calvin College

Mickey Spiegel, Senior Researcher, Human Rights Watch
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April 11, 2005 China’s Ethnic Regional Autonomy Law: Does
it Protect Minority Rights?

David L. Phillips, Senior Fellow, Council on Foreign Rela-
tions

Gardner Bovingdon, Assistant Professor, Department of
Central Eurasian Studies, Indiana University

Christopher P. Atwood, Associate Professor, Department of
Central Eurasian Studies, Indiana University

May 16, 2005 Intellectual Property Protection as Economic
Policy: Will China Ever Enforce its IP Laws?

Daniel C.K. Chow, Robert J. Nordstrom Designated Pro-
fessor of Law, Ohio State University Michael E. Mortiz
College of Law

Eric H. Smith, President, International Intellectual Prop-
erty Alliance

James M. Zimmerman, Partner and Chief Representative,
Beijing Office, Squire, Sanders & Dempsey LLP

May 23, 2005 Unofficial Religions in China: Beyond the Party’s
Rules

Patricia M. Thornton, Associate Professor of Political
Science, Trinity College

David Ownby, Director, Center of East Asian Studies, Uni-
versity of Montreal

Robert P. Weller, Professor of Anthropology and Research
Associate, Institute on Culture, Religion and World Af-
fairs, Boston University

June 22, 2005 Forced Labor in China

Harry Wu, Founder and Executive Director, Laogai Re-
search Foundation

Jeff Fiedler, President, Food and Allied Service Trades De-
partment, AFL-CIO

Gregory Xu, Researcher, Falun Gong Project

September 2,2005 China’s Household Registration (Hukou) System:
Discrimination and Reform

Fei-Ling Wang, Professor, the Sam Nunn School of Inter-
national Affairs, Georgia Institute of Technology

Chloé Froissart, Researcher, Center for International
Studies and Research and Center for Research on Contem-
porary China

Web Resources

The Commission maintains a Web site at http:/www.cecc.gov,
which features announcements of upcoming events, topical news
items on issues within the Commission’s mandate, transcripts of
hearings and roundtables, and basic source materials on human
rights and the rule of law. In addition, the CECC Virtual Academy
(http://www.cecc.gov/virtual Acad/index.phpd) provides users with
convenient access to a wide array of news, useful Web links, and
information about China prepared by Commission staff and other
experts. Organized by topic area, the Virtual Academy currently
has information on freedom of expression; commercial rule of law;
criminal justice; labor rights; freedom of religion; and China’s
Uighur and Tibetan minorities. The Virtual Academy also provides
timely summaries of stories from English and Chinese-language
news media on important developments in human rights and rule
of law, updated throughout the day. For those interested in learn-
ing more about China, the Virtual Academy includes extensive in-
formation on China’s history, culture, and government.
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Newsletter

On June 1, 2005, the Commission published the first edition of
the China Human Rights and Rule of Law Update, a monthly
newsletter that includes news and analysis from the Virtual Acad-
emy, as well as announcements of recent and upcoming Commis-
sion events. Current and archived editions of the newsletter are
available on the Commission Web site at http://www.cecc.gov/pages/
virtualAcad/newsletterListing.phpd. Those wishing to receive the
newsletter may join the Commission’s e-mail list by going to http:/
/www.cecc.gov/pages/general/subscribe.phpd.
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X. Endnotes

T Voted to approve: Senators Hagel, Smith, DeMint, Martinez, Baucus, Levin, Feinstein, Dor-
gan; Representatives Leach, Dreier, Wolf, Pitts, Aderholt, Levin, Kaptur, and Brown; Deputy
Secretary Law, and Under Secretary Dobriansky.

Voted not to approve: Senator Brownback.

Answered “present”: Representative Honda.

Notes to Section III(a)—Special Focus for 2005: China’s Minorities and Government
Implementation of the Regional Autonomy Ethnic Law

1The Chinese government uses a Stalinist formula to determine which groups constitute
unique minzu, variously translated as “nationalities” or “ethnic groups.” Accordingly, to be con-
sidered a nationality, a group must have a common language, territory, economic life, and cul-
ture. Stalin, J.V. “Marxism and the National Question,” in Works (Moscow: Foreign Languages
University Publishing House, 1953), 302. More than 400 groups registered as separate nationali-
ties in the 1953 census, with more than 240 requesting recognition in Yunnan Province alone.
The government was only able to winnow the number to 55 after awkwardly gerrymandering
ethnic boundaries by sending work teams of anthropologists and government officials to the
countryside to determine which groups “objectively” constituted unique nationalities. Many
groups continue to contest the government’s classification system. For details on the classifica-
tion process, see Katherine Palmer Kaup, Creating the Zhuang: Ethnic Politics in China (Boul-
der: Lynne Rienner Press, 2000); Katherine Palmer Kaup “Regionalism and Ethnicnationalism
in the People’s Republic of China,” 172 China Quarterly, 863—-884 (2002); and Fei Xiaotong, Col-
lected Works of Fei Xiaotong [Fei Xiaotong xuanji] (Fuzhou: Haixian Wenyi Chubanshe, 1996),
285.

2S. Robert Ramsey, The Languages of China (Princeton: Princeton University Press, 1987),
1157—292. Many of the minority languages are further divided into mutually unintelligible dia-
ects.

3The Uighurs, Kyrgiz, Kazahks, Uzbeks, and Tajiks in Xinjiang, for example, all have ethnic
g)unterparts in neighboring countries, as do the Zhuang, Miao, Dai, and Shui in Yunnan and

uangxi.

4The Chinese government and the other five members of the Shanghai Cooperation Organiza-
tion (SCO) signed an agreement on June 2, 2005, to take “specific steps to step up the efficiency
of cooperation in ensuring stability and security, including holding joint antiterrorist training
exercises, training personnel and exchange of experience in fighting terrorism, separatism, and
extremism.” “Kazakhstan: SCO Officials Express Concern Over Terrorist Levels in Central
Asia,” Almaty Interfax-Kazakhstan, 2 June 05 (FBIS, 2 June 05).

5Chinese President Hu Jintao noted in May 2005 that the per capita GDP in minority areas
is only 67.4 percent of the national average and rural per capita income only 71.4 percent of
the national average. Hu Jintao, “Opening Speech to the Ethnic Affairs Work National Con-
ference” [Hu Jintao zai zhongyang minzu gongzuo huiyishang de jianghual, State Ethnic Affairs
Commission Web site, 27 May 05. This figure, however, does not indicate the severity of eco-
nomic discrepancies, as Han Chinese within minority areas typically have higher incomes than
the minorities. The government tightly controls statistics on Han-minority economic discrep-
ancies, and published statistics report figures based on regional differences rather than pro-
viding breakdowns by ethnic groups. Kaup, Creating the Zhuang, 149-53. Numerous factors con-
tribute to minority poverty. Minorities are concentrated in harsh geographical terrains on Chi-
na’s periphery and lack the capital needed to extract natural resources in their territories. Poor
infrastructure and low educational levels also contribute to their poverty. Government policies
have exacerbated discrepancies in wealth between the minorities and Han. See Katherine Palm-
er, “Nationalities and Nationality Areas,” in China Handbook, ed. Chris Hudson (Chicago:
Fitzroy Dearborn, 1997), 276-85. Several Western analysts report that central development
strategies in Xinjiang since the launching of the Great Western Development campaign in 2000
have disproportionately favored Han Chinese. Nicholas Becquelin, “Xinjiang in the Nineties,” 44
The China Journal 65, 82-3, 85 (2000); Gardner Bovingdon, Autonomy in Xinjiang: Han Nation-
alist Imperatives and Uyghur Discontent (Washington: East-West Center Washington, 2004), 39.
Uighur human rights advocate Rebiya Kadeer testified that the Great Western Development
policies have had a deleterious impact on the Uighurs and resulted in the “bleakest period in
Uighur history.” Congressional Human Rights Caucus Members Briefing, The Human Rights
Situation of the Uighurs in the People’s Republic of China, 28 April 05.

6 Hu Jintao, “Opening Speech to the Ethnic Affairs Work National Conference.”

7Tibetans Lose Ground in Public Sector Employment, Tibet Information Network (Online), 20
January 05; “China’s Influence in Central Asia (Part 5): Uighurs Count the Cost of China’s
Quest for Stability,” Radio Free Asia (Online), 24 November 04.

8A Ningxia government report notes that only 5 percent of the minority populations in
Ningxia and the Tibetan Autonomous Region were literate in 1949. By 1998, that figure had
risen to 89.5 percent and 48 percent respectively, though these rates remained below the na-
tional average. “Implementing the Regional Autonomy System” [Shixing minzu quyu zizhifa
zhidu], Ningxia Government Web site.

9Wen Jun, “Assessment of the Stability of China’s Minority Economic Policy 1949-2002”
[Zhongguo shaoshu minzu jingji zhengce wendingxing pinggul, Development Research, No. 3,
2004, 40—45. Han-minorities discrepancies in per capita income more than tripled in the first
decade of reforms. Yang Zuolin, A General Discussion of Minority Economics [Minzu diqu jingji
fazhan tongsu jianghua] (Kunming: Yunnan People’s Press, 1993), 12. Minorities have had dif-
ficulty attracting foreign capital given their poor infrastructure, poorly trained labor force, and
low le\ie%ls of trade and private enterprise. 1994 tax revisions further exacerbated discrepancies
in wealth.
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10The Tibetan illiteracy rate (47.55 percent), for example, is five times the national average
(9.08 percent). Tabulation drawn from 2000 Population Census of the People’s Republic of China
(Beijing: China Statistics Press, August 2002), Table 2-3.

11“Implementing ‘China’s Minority Education Regulations’ Placed on Agenda,” [“Zhongguo
shaoshu minzu jiaoyu tiaoli” de zhiding lierule yishi richeng], State Ethnic Affairs Commission
Web site, 16 June 05.

12Regional Ethnic Autonomy Law [hereinafter REAL], enacted 31 May 84, amended 28 Feb-
ruary 01.

13 The relationship between minority areas and the central government is reflected in an offi-
cial news report, “The Central Party Puts Forth A Strategy for Xinjiang’s Development and Sta-
bility” [Zhonggong zhongyang zuochu Xinjiang fazhan yu wending zhongda zhanlie bushul,
Xinhua (Online), 18 May 04. The report describes a meeting of the top-ranking government offi-
cials in Xinjiang called “to transmit the Central Party’s Comprehensive Work Plan Regarding
Xinjiang’s Economic Development and Social Stability, and to develop plans for implementing
it.” At the meeting, Wang Lequan, Politburo member and Party General Secretary of Xinjiang,
urged “all party and government officials from all levels within the autonomous region to ear-
nestly study and adopt the spirit of the Center’s comprehensive plan. We must focus all of our
thinking on the spirit of the Center’s directive, and, with a strong sense of enthusiasm and duty,
quickly develop concrete implementation measures that blend each localities’ and departments’
concrete circumstances in order to rigorously promote all of these Xinjiang projects.” Xinjiang’s
autonomy rests in how best to implement central directives according to local circumstances. In
many cases, this results in policies more restrictive of individual liberties than those promoted
by the central government. The report cited here, for example, advocates strengthening the role
of the predominately Han, paramilitary Xinjiang Production and Construction Corps in order
to promote regional stability.

14REAL, art. 7.

151bid., arts. 4-7, 19.

16 Tbid., arts. 4-7, 20.

17The Chinese government has imposed the fewest controls on minorities that accept central
authority, which in turn have made these groups more willing to cooperate with Han Chinese.
Mutual distrust between Han authorities and several minority groups has led to tighter govern-
ment controls in some areas, however, exacerbating ethnic tensions according to both Chinese
and Western analysts. See, for example, Ma Mingliang, “Muslims and Non-Muslims Can Coexist
in Harmony in China, as They Do in Malaysia, If They Understand Each Other’s Culture Bet-
ter,” Islam in China, 31 Jul 05 (FBIS, 6 September 05); Bovingdon, Autonomy in Xinjiang: Han
Nationalist Imperatives and Uyghur Discontent.

18REAL, art. 9. Authorities sentenced four Uighur boys to three and a half years in prison
after a schoolhouse brawl in April 2005, on the charge of “undermining the friendship of the
nationalities.” “Uighur Youths, Teacher Detained After School Brawl, Residents Say,” Radio
Free Asia (Online), 21 June 05.

19 Minorities in southwestern China live in closer proximity to Han Chinese than do Tibetans
and Uighurs, who are separated from predominately Han-populated regions in central China by
mountain ranges and deserts. Although many of the minorities in southwestern China live in
single-ethnicity villages, often these villages will be interspersed in close proximity to those of
other minority groups. Southwestern minorities tend to be segregated by villages rather than
by larger administrative areas, whereas distances between communities of different ethnic
groups tend to be greater in the Northwest. Many of the southwestern minority groups are also
internally divided and have little interest in mobilizing against Han Chinese authority. For fur-
ther detail see Kaup, Creating the Zhuang, 171-81; and Thomas Heberer, “Nationalities Conflict
and Ethnicity in the People’s Republic of China, With Special Reference to the Yi in the
Liangshan Yi Autonomous Prefecture,” in Perspectives on the Yi of Southwest China, ed. Steven
Harrel (Berkeley: University of California, 2001), 232-7.

20 State Council Regulations on the Implementation of the REAL, issued 11 May 05, art. 8.

211bid., arts. 30 and 34.

221bid., arts. 31 and 32.

23Tbid., art. 2

24“South-Central Nationalities University Opens Legal Aid Clinic” [Zhongnan minzu daxue
chengli falii huanzhu zhongxin], Tianshan Net (Online), 21 March 05; “Suzhou Wujiang City Es-
tablishes New Social Services System for Migrant Mmorlty Workers” [Suzhou Wujiang shi
chuang xin wailai liudong shaoshu minzu fuwu tizhi], State Ethnic Affairs Commission Web
site, 18 August 05; “Jiangsu’s Qiansu City Aggresswely Expands New Approaches to Help Mi-
nority Migrants” [Jiangsu Qiansu shi jiji shensu xinshi xia fuwu “wailai” yu “waichu” shaoshu
minzu de youxiao tujin], State Ethnic Affairs Commission Web site, 18 August 05.

M25 “}(l)pen Letter from the Darhad Mongols,” Southern Mongolia Human Rights Watch (Online),

arch 2005.

26 For example, Articles 15, 17, 18, and 22 of the State Council Regulations for the Implemen-
tation of the REAL require autonomous regions to give priority to border regions and minorities
with small populations when making investment decisions. Bilingual education must be pro-
moted, and autonomous governments are required to “guide and organize” local populations to
seek jobs outside of their localities. Although the central government often encroaches on the
autonomous governments’ authority to determine their development strategies independently,
the REAL in theory gave the autonomous regions the authority to control these policy decisions
which are now determined by the central government.

27The Party monitors and imposes strict controls on how minority cultures are represented
in popular, official, and scholarly discourse. Controls over minority representation have been im-
posed on all minority groups, not simply on those who have strained relations with Han Chinese
and the predominately Han government. For example, though authorities regularly arrest
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Uighurs who display overt signs of ethnic pride, government authorities in Guangxi have criti-
cized Zhuang authors who display too little ethnic pride. Kaup, Creating the Zhuang, 118-9.

28 Article 7 of the REAL requires autonomous governments to “place the interests of the state
as a whole above anything else.”

29The Constitution provides for the establishment of provincial-level autonomous regions, au-
tonomous prefectures, and autonomous counties. The government began creating autonomous
townships and villages in 1993 with the State Council’s passage of the Regulation on the Admin-
istrative Work on Ethnic Villages [Minzu xiang xingzheng gongzuo tiaolil, issued 29 August 93.
By 2003 the government had established five provincial-level autonomous regions, 30 autono-
mous prefectures, 120 autonomous counties, and 1,173 autonomous villages. The government de-
cided which areas would be granted autonomous status “through consultation between the gov-
ernment of the next higher level and the representatives of the minority or minorities con-
cerned.” General Program for the Implementation of Regional Autonomy for Minorities
[Zhonghua renmin gongheguo minzu quyu zizhi shishi gangyaol, issued 8 August 52, art. 9.
Some members of the larger minority groups express concerns privately that the regional auton-
omy policy disproportionately favors smaller groups. Commission Staff Interviews. Many
Uighurs and Zhuang note that within the provincial-level Xinjiang Uighur Autonomous Region
and the Guangxi Zhuang Autonomous Region, several minority groups have their own autono-
mous prefectures or counties. Once established, these smaller autonomous areas are eligible for
special development assistance funds that the central and provincial governments earmark for
county-level autonomous governments. The Bayinguoleng Mongol Autonomous Prefecture in
Xinjiang contains one-quarter of Xinjiang’s total land. Although only 4.46 percent of the
Bayinguoleng population is Mongol and 34.25 percent is Uighur, the Chinese Constitution and
the REAL require that the head of the prefectural government be Mongol. In another example,
a portion of Guangxi’s poverty alleviation funds is earmarked for minority counties, which
means that Bama Yao Autonomous County (17.24 percent Yao and 69.46 percent Zhuang) is
eligible for certain development assistance programs not available to nearby Jingxi County,
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